At a Special Term of the Supreme Court
held in and for the County of Erie, at the
Courthouse in the City of Buffalo, New

York on the 17 day of December, 2010.

HON. J#32¢i £ fel.otdiF) 1S R —
PRESIDING JUSTICE - [ s
STATE OF NEW YORK

SUPREME COURT : COUNTY OF ERIE

Mark C. Poloncarz,
As County Comptroller of Erie County, New York

Plaintiff,
Vvs.
Christopher C. Collins, ORDER TO SHOW CAUSE
As County Executive of Erie County New York, ]
Erie County Legisiature, %
and INDEX NO. 2010 /. 0425/ % £
County of Erie ‘
Defendants
Upon the Affirmation of Erie County Comptroller, Mark Poloncarz, dated the 17" day of 3= ;22 =
i O e, T =
£33 i3 =
December 2010, and attached exhibits and the Verified Complaint sworn to the 17 day of ~:§ % =
. I e o, Y
i
December, 2010, - § pae
AFTER DUE DELIBERATION having been had, it is hereby, —4

ORDERED, that Defendants;
SHOW CAUSE BEFORE THIS COURT, at a Special Term, of Supreme Court, to be

held in and for the County of Erie, State of New York, in the Courthouse in the City of Buffalo,

Part é , at (92 Franklin St., Buffalo, NY 14202~

on theélgﬂgiday of December, 2010 at /& - éOo’cIock in the a.m / pswr.of that day, or as soon
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thereafter as counsel can be heard,



Why an ORDER should not he made and entered herein, pursuant to CPLR Rule 2214,

Section 3001 and Sections 6301, 6311, and Rule 6312, and the Erie County Charter, as amended in

2006, and effective January 1, 2007, granting the following relief against the Defendants:

A. An Order declaring that as to any Erie County positions within a department overseen by

Order to Show Cause ' Pag oy
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an independently elected official, that the independently elected official ilas the sole power
and control over said po.sitions and the Defendant County Executive does not have the
power, by fiscal means or any other means, to delete or abolish or un-fund positions within
such departments since such power is vested solely with the Erie County Legislature and
not the County Executive under the Erie County Charter as amended in 2006, and
effective January 1, 2007; and

An Order declaring that the County Executive’s “recommendations,” contained in his
fiscal 2011 Tentative Budget regarding positions and/or funding of positions within
departments overseen by independently elected officials, have and had no force and effect
on positions or funding or appropriations for such positions and are and were
“recommendations” only.

An Order declaring that the budgets of the departments overseen by independently elected
officials and each item therein were the “budgets” before the Erie County Legislature for
review and action at its annual budget meeting and without affirmative Legislature action
by majority vote to “cut” or “decrease” or “climinate” funding of a position in the budget
of departments overseen by independently elected officials, those budgets of the
independently elected officials are and were “deemed to have been adopted without any
further action by the county executive” pursuant to Erie County Charter Section 2608(b);

and

41M-1



D. An Order declaring that the Erie County Legislature’s purported action, at its annual
budget meeting, to “restore” 15 disputed positions in the Comptroller’s office, was
unnecessary under the Erie County Charter because all of the Erie County Comptroller’s
positions, fully-funded, were before the Legislature and the Erie County Legislature took
no action to reduce the number of positions and took no action to reduce funding for any
positions in the Comptroller’s Office; and

E. An Order declaring that the December 13, 2010 County Executive’s purported “veto” of
alleged action by the Erie County Legislature regarding 15 positions in the Comptroller’s
Office is a “nullity” and without force or effect; and

F. An Order enjoining the County Executive, the County of Erie, and any employee acting on
behalf of the County Executive or the County, from taking any action to terminate any of
the 15 employees whose positions the County Executive had recommended be “abolished”
or “unfunded” and enjoining the County Executive and the County of Erie from taking any
adverse action against said employees including, but not limited to, failing to timely pay

~ the salaries and benefits of said employees during the bendency of this action; and

G. An Order enjoining the effective date or any lay-off notices issued to any employee of the
Erie County Compiroller’s office, including, but not limited to, the employees who occupy
any of the 15 disputed positions that the County Executive seeks to eliminate and
enjoining the County of Erie from interrupting or delaying the payment of any wages,
salary or benefits to any employees in the Comptroller’s Office during the pendency of
this action; and

H. An Order maintaining continuing jurisdiction over the proceeding to ensure timely and

proper compliance by all parties; and
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I. An Order Granting such other and further relief as the Court may deem just and proper;

and, it is further,

SERVICE OF PROCESS:

ORDERED, that service, of a conformed copy of this Order to Show Cause, Affirmation
and Exhibits attached thereto in support of Plaintiff’s motion, and the Summons and Verified
Complaint, upon the Defendants shall be made on or before the ﬂ fday of December, 2010; and it
is

ORDERED, that service, of a conformed copy of this Order to Show Cause, Affirmation
and Exhibits attached thereto in support of Plaintiff®s motion, and the Summons and Verified
Complaint, upon the Defendants Christopher C. Collins, as County Executive of Erie County New
York, Erie County Legislature, and County of Erie shall be deemed sufficient by personal delivery
to the acting Erie County Attomey or to an Assistant or Deputy County Attorney at the offices of
the Erie County Attorney or by delivery in any other manner authorized by CPLR Section 308; and
it is further,

ORDERED that the Defendants shall file their verified answer to the complaint, and
affidavits, affirmations or other responding papers to the Court and to Plaintiffs counsel, no later
than the m 2. / p.m. the _[_7 "_le(iay of December 201 9/ /f-——-"w.

( Jus %e.@f th upreme Court
rle

GRANTED: December 17, 2010

Court Clerk ="
GRANTED

— V2Rl
: E % e..-——-ﬁ )
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

Mark C. Polonecarz,
As County Comptroller of Erie County, New York

Plaintiff,
vs.
Christopher C. Collins, AFFIRMATION
As County Executive of Erie County New York, In Support of Motion
For
Preliminary Injunction
Erie County Legislature,

and INDEX NO. 2010/ J/2.5/3

County of Erie
Defendants

STATE OF NEW YORK)
COUNTY OF ERIE ) ss:
Mark C. Poloncarz, an attorney duly admitted to the practice of law before the Courts of the State of
New York, and the Plaintiff in the above action, under penalties of perjury, affirms, upon
information aﬁd belief, as follows:
Relief Requested
1. Iam the duly-elected Erie County Comptroller and am one of four independently elected
officials (clerk, comptroller, district attorney and sheriff) who preside over, manage, and prepare

annual fiscal budgets for a department within the government of Erie County.

2. Iseek a preliminary injunction against the Defendants to preserve and continue the 2010
staffing levels of the Erie County Comptroller’s Office as the 2011 staffing levels during the
pendency of this action because my 2011 proposed fiscal budget, as contained in the Erte County

Executive’s Tentative Budget, continued those staffing levels for all 0f 2011 and the Erie County

Comm. 1M-1
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Legislature took no action, by motion supported by a majority vote, to “cut” the positions and

took no action to “decrease” or “eliminate” funding for the positions in the Comptroller’s office.

3. Ifurther seek an order enjoining the effective date of any lay off notices that have been or

may be issued to any employees of the Erie County Comptroller’s office who occupy positions

which the County Executive intend to abolish or not fund as of January 1, 2011, including
particularly, those positions described below and enjoining any other adverse action against
those einployees during the pendeﬁcy of this action..

The Disputed Position at {ssue in this Action

4,  Fifteen positions [referred to hereafter as the “15 disputed positions”] and funding for those

15 disputed positions in the Erie County Comptrollers office were identified by the County

v Y s s

Executive as positions regarding which he made a recommendation to the Erie County
Legislature to abolish and not fund for the 2011 fiscal year but the Erie County Legislature took

no action to abolish and took no action to decrease the funding for those 15 disputed positions.

5. As the independently elected official overseeing the Comptroller’s Office, I have the sole
power to manage my department within the parameters of the 2010 adopted budget. 1didnot

relinquish that power by failing to timely submit my 2011 fiscal budget.

6.  Asrequired by Section 2602 of the Erie County Charter, as amended and effective on

January 1, 2007, I timely filed the Comptroller’s Office budget for fiscal year 2011 with the

Affirmation Page 2 of 14 Comm. 1M-1
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budget director on or before August 15,2010 and I continued 2010 staffing levels for 2011

which included the 15 disputed positions.

7. My Comptroller’s Office proposed 2011 fiscal budget appears at pages 24 through 30 of the

County Executive’s tentative budget.

8. A true copy of the Comptroller’s 2011 fiscal budget is attached hereto as Exhibit A.

9.  The Comptroller’s 2011 fiscal budget Summary of Personal Services reports the
 Comptroller’s budget under the heading of “Positions” and the “Salary” and “No. [number] and
monetary amount designated “Dept. Req.” [department request]-and is attached as part of Exhibit

A at page numbered 28.

10.  Inthe County Executive’s Tentative 2011 Budget, the columns to the right of the “Dept.
Req.” and designated as “No.” [number] “Exec. Rec” [Executive Recommendation] and

“Remarks” were supplied by and filled in by the Defendant County Executive.

11.  The County Executive recommends and purports to “delete” certain positions in the Office

of the Comptroller by proposing to abolish each of the 15 disputed positions and fund them at

zero dollars for each position:

2010 2010 2011 2011 County County
Position Execative Executive
No. Salary No. “Dept. Rec. Rec.
Req.” No. [Dollars]
Associate Deputy 1 $83,356 1 $83,356 0 $0
Comptroller
Affirmation Page 3 of 14Comm. 1M-1
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2010 | 2010 | 2011 | 2011 County County
Position Executive | Executive
No. Salary No. “Dept. Rec. Rec.
Req.” No. IDollarsj
Secretary, Comptroller 1 $32,604 1 $32,604 0 $0
Administrative Clerk 1 $35,922 1 $37,611 0 $0
Senior Auditor 1 $72.817 1 $72.817 0 $0
Staff Auditor 3 $170,035 3 $172,660 0 $0
Accountant Auditor 2 $81,665 2 $87,239 0 $0
Assistant Director of 1 $56,252 1 $56,252 0 $0
Revenue Recovery _
Supervising Accountant 1 $57,554 1 $57,554 0 $0
Junior Tax Accountant 1 $41,964 1 $44.165 0 $0
Senior Cashier 2 $87,760 2 $87,760 0 $0
Cashier 1 $28.502 1 $31,705 0 $0

12.  Each of the above fifteen (15) Comptroller positions is a position already in existence and
within the parameters of the 2010 adopted county budget and was included in the my proposed

2011 budget submission.

13. Defendant County Executive Collins, under the Charter as amended in 2006, has no control

over the above 15 disputed positions or the other Comptroller positions listed in Exhibit A.

14. Defendant County Executive Collins, under the Charter as amended in 2006, is not
authorized to abolish the 15 disputed positions or to de-fund, to un-fund or to refuse to fund
those positions.

Prior Proceeding

15,  Ipreviously commenced an Article 78 proceeding, which also sought declaratory relief,
relating to the 15 disputed positions and relief on a completely separate issue relating to
approximately 38 accountants in departments other than the Erie County Comptroller’s Office

[hereafter the “prior proceeding”].

Affirmation Page 4 of 14 comm. 1m-1
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16.  The prior proceeding was entitled “fn the Matter of the Application of Mark C. Poloncarz,
Individually and as Comptroller of Erie County New Yorkv. Christopher C. Collins, As County
Executive of Erie County New York, et al” and filed under Erie County Index Number
2010/011796. A true copy of the transcript of the proceedings before the Honorable Gerald J.
Whalen on November 17, 2010 is attached hereto as Exhibit B. A true copy of the DECISION

and ORDER of the Honorable Justice Gerald J. Whalen is attached hereto as Exhibit C.

17.  Inthe prior proceeding, the Court correctly identified the core declaratory issue to be that
the tentative budget submitted by the County Executive to the Legislature included all of the 15
disputed positions with funding. Justice Whalen said:

The Comptroller seeks a declaratory judgment from this court
directing that the fentative budget submitted by the County Executive
to the Legislature be deemed to include the fifteen specific positions
in the Comptroller’s ofiice. If it is determined the positions are
considered a part of the tentative budget the Legislature will not be
required to add them. Apparently, this may impact the County
Executive’s authority to strike those positions later in the budget
process. It may also obviate the need for a two-thirds vote by the
Legislature to restore the Comptroller positions should the County
Executive be authorized to eliminate the positions later in the budget
process.” [Justice Whalen’s DECISION and ORDER pp. 3-4, Exhibit
C attached]

18. In addition, in the prior proceeding, the Erie County Executive conceded that the 15
disputed positions were in the fentative budget and further that the County Executive’s zeroing
out of the positions and zeroing out of the dollars for the 15 disputed positions in the

Comptroller’s Office were mere recommendations only and had no force an effect [unless, of

course, the Legislature voted to adopt one or more of the County Executive’s recommendations

Afﬁmaﬁon Page 5 Of 14 Comm. 1M-1
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supported by majority of the Legislators]. The Court summarized the County Executive’s
position as follows:

The County Executive claims that the tentative budget does include
the fifteen positions in the Comptroller’s office and it is simply a
recommendation not to fund the positions. The Charter allows the
County Exccutive to make recommendations to not fund these
positions. There appears to be agreement between the County
Executive and Comptroller that the tentative budget submitted to the
Legislature includes the fifteen positions. The failure to include
funding for those positions is simply a recommendation by the
County Executive.” [Justice Whalen’s DECISION and ORDER p. 4,
Exhibit C attached]

19. Justice Whalen’s DECISION and ORDER was granted November 19, 2010 and filed in the
Erie County Clerk’s Office on November 24, 2010. Justice Whalen dismissed the proceeding as
to the 15 disputed positions in the Comptroller’s office upon the ground that the controversy was

pre-mature before action by the Erie County Legislature. The Legislature had not met and voted

on the tentative budget. Justice Whalen dismissed the remaining portion of the prior proceeding
as to the transfer of a separate group of 38 accounting positions from other departments to the

Comptroller’s office upon the Court’s interpretation of the Erie County Charter on the merits. A
true copy of Justice Whalen’s DECISION and ORDER in the prior proceeding is attached hereto

as Exhibit C.

- 20.  Thave filed and served a Notice of Appeal of the DECISION and ORDER in the prior action

only as to Justice Whalen’s DECSION and ORDER relating to the 38 accounting positions and
not as to the Court’s decision that the dispute regarding the 15 disputed positions in the

Comptroller’s offices was not then ripe for judicial determination.

Affirmation Page 6 of 14comm. 1M-1
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Erie County Legislature’s Budget Action

21.  Pursuant to the Erie County Charter Section 2608, the Legislature, after public hearings,
conducted its annual budget meeting and, by motion supported by a majority vote, adopted the
Erie County budget with certain decreases and certain other increases on or about November 30,

2010.

22. The Erie County Legislature took no action to cut positions and took no action to decrease
funding or to eliminate funding for the 15 disputed positions in the Erie County Comptroller’s
office or to otherwise reduce the staffing and funding levels below the 2010 levels and the level

proposed by me as Frie County Comptroller when [ submitted my proposed 2011 fiscal budget

as reported in Exhibit A annexed hereto.

23. Since the Legislature took no action to cut positions or funding for the 15 disputed positions
in the Comptroller’s office regarding which Defendant County Executive Collins had made
recommendations for cuts and zero funding, the tentative budget as to the Erie County

Comptroller’s Office, as proposed by me in the Comptroller’s 2011 fiscal budget and reported in

Exhibit A, is “deemed to have been adopted without any further action by the county executive”

and all of my 2011 proposed staffing and funding levels are final and in effect.

24. Nevertheless, the Erie County Legislature, by motion supported by a majority vote in favor,
did pass the Erie County Budget with the 15 disputed positions identified as action to “Restore”

those positions.

Affirmation Page 7 of 14comm. 1M-1
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25.  Attached hereto as Exhibit D is a true copy of the record of the action taken by the Erie
County Legislature and referenced as “COMM. 17E-1 (2010)” “AS AMENDED: NOVEMBER

30, 2010.”

26.  The purported action by the Legislature regarding the 15 disputed positions are listed on
Exhibit D at page 4 and is among approximately 154 actions taken by the Legislature but such
action was wholly unnecessary since only the Legislature, not the County Executive, could cut or
decrease funding for a position or positions in a department overseen by an independently
elected official. |

County Executive Veto

27.  OnDecember 13, 2010, the Defendant Erie County Executive Christopher Collins vetoed

each and every one of the 154 actions taken by the Legislature,

28.  Asto the 15 disputed positions in the Comptroller’s office, the County Executive’s veto is a
nullity and meaningless since the Legislature did not cut any of the 15 disputed positions and did
not decrease the funding for the 15 disputed positions.

Erie County Legislature’s Override Meeting

29. On December 14, 2010, the Erie County Legislature convened pursuant to Erie County
Charter Section 2608(C) and voted to override the County Executive’s vetoes. Although a
majority voted in favor of overriding the County Executive’s vetoes, they did not do so by a two-

thirds majority of all members and the override failed.

Affirmation Page 8 of 1dcomm. 1m-1
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30. Asto the 15 disputed positions in the Comptroller’s office, the Erie County Legislature’s
attempted override of the County Executive’s veto, is meaningless since the Legislature had not
cut any of the 15 disputed positions and did not decrease the funding for the 15 disputed
positions and, by that date of December 14, 2010, my Comptroller’s budget which included

those 15 disputed positions had already been “deemed adopted without any further action by the

county executive.”

Plaintiff’s Claims have Merit and a Substantial Likelihood of Success

31. Priorto the passage of the 2006 amendments to the Charter, which amendments were
approved via local law by the Legislature, County Executive and the public by a referendum and
became effective on January 1, 2007, Erie County was governed primarily by two branches of

government: the executive and legislature.

32.  Asaresult of the 2004-2005 “Red-Green” budget crisis and the failure of the prior county
executive’s office to provide accurate information to the public, the Charter was amended to
significantly decrease the powers of the County Executive in relation to proposing tentative
annual budgets and controlling adopted budgets and significantly increase the powers of the

Legislature and Comptroller’s Office,

33.  The 2006 Charter amendments split the governing power of Erie County into three branches:

the executive, legislature and comptroller’s office.

Affirmation Page 9 of 14Comm. 1M-1
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34. The 2006 Charter amendments stripped the county executive’s office of the power to
manage the budgets of independently elected officials (clerk, comptroller, disirict attorney and
sheriff) and granted exclusive control over “departments overseen by the independently elected
officials™ to those mdependently elected officials “who shall have the power to manage their
departments within the parameters of the adopted budget.” [Charter, Article 26, Section

2607(b)].

35.  Under the 2006 Charter amendments at Section 2602, the independently clected officials
keep control of the development of their next year’s fiscal budget of their respective departments
and can only lose that control by failing to timely submit their budget estimates, in which case,
the Director of Budget and Management is charged, under Section 2602(f) to step in to prepare
the budget estimate. For the 2011 fiscal year, my budget was timely submitted and a true copy

of my budget, as part of the County Executive’s tentative budget, is attached as Exhibit A.

36. Pursuant to the 2006 Charter amendments, at Section 2607(b), the County Executive does
not have the authority to control the hiring and firing or the allocation of staffing of the
independently elected officials, and as such, has no power or authority to dismantle the mandated
audit and accounting functions of the Comptroller, a coordinate arm of the Erie County

govermment.

37. Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive had the

power over various other important fiscal decisions necessary to operate County government:

Affirmation Page 10 of 1€omm. 1M-1
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A. Under Charter Section 2607(a), the Legislature, not the County Executive, has the power
to address deficits, if any, which may arise within a department overseen by an
independently elected official during any fiscal year.

B. Under Charter Section 2607(b), the Legislature, not the County Executive, has the power
to impose quotas, allotments or other cost control measures on the independently elected
officials if the need arises due to a budget deficit.

C. Under Charter Section 2608, the Legislature, not the County Executive, has the power to
adopt the county budget and to make deletions or additions thereto.
38. The scope of the comptroller’s oversight duties include that “the comptroller shall” oversee
the “general and operating fund revenues” of the county [Charter Article 19, Section 1902]

[emphasis added)].

39. The comptroller is required to “Conduct financial and compliance audits of the records and
accounts of all officers and employees charged with any duty relating to county funds or funds
for which the county is responsible in conformity with generally accepted auditing standards as
prescribed by the American institute of certified public accountants and the compftroller general

of the United States, and submit such audit reports to the legislature.” [Charter, Article 19,

Section 1902(e)]. [emphasis added].

40.  “The comptroller is required to “Conduct management and performance audils of county
administrative units and county funded programs in conformity with generally accepted audiiing
standards as prescribed by the American institute of certified public accountants and the
comptroller general of the United States and submit such audit reports to the legisiature”

[Charter, Article 19, Section 1902(g)] [emphasis added]; and; due to the important nature of
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these audits, the budget director is then mandated to “report to the county executive on the

implementation of such audit recommendations... .” [Charter, Article 3, Section 305].

41. There is no higher public purpose than the oversight and audit of public funds to prevent

theft, misappropriation, improper diversion and waste of county taxpayer money.

Irreparable Harm

42. The check and balance system incorporated in the Erie County Charter, as amended in 2006
effective January 1, 2007 with the Executive, Legislature and Comptroller as coordinate arms of
the government, will immediately be undone and disrupted if the County Executive’s
interpretation of the Charter is permitted to be implemented on Januvary 1, 2011 with the

termination of funding for the 15 disputed positions.

43, The public purse cannot be protected and the fundamental checks and balances within the
Erie County government cannot be maintained if the Comptroller’s “audit” functions are
abolished or other staffing is eliminated so that accounting functions and audit functions cannot

be routinely conducted beginning January 1, 2011.

44, The County Executive intends to lay off all of the Comptroller’s employees who occupy the
15 disputed positions and lay off notices have been or will be issued to them before the Court has

an opportunity to hear Plaintiff on this motion.

Affirmation Page 12 of 14&comm. 1M-1
Page 16 of 96




45.  The only enterprise or activity which will be benefited by or facilitated by or encouraged by
the Defendant County Executive’s recommendation to abolish the audit function of the Erie
County Comptroller will be criminal enterprise and other unlawful activity that will result in
misappropriation or improper diversion of county taxpayer money by persons not yet known

who would be able to commit such egregious actions without fear of audit and discovery.

46. The public harm caused by the risk of fraud, theft and abuse regarding a billion and a half
dollar annual budget because those taxpayer dollars will not be subject to oversight by a staff of
auditors under the control of an independently elected Comptroller is too grave to allow to occur

even for one day.

Time is of the Essence

47.  The time line for adoption of the 2011 fiscal budget for the County of Erie was completed
on December 14, 2010 with the Legislature’s failed attempt to override the County Executive’s

vetoes.

48. Upon information and belief, pursuant to the County Executive’s directions and his stated
position regarding the 15 disputed positions in the Comptroller’s office, the employees who
occupy the 15 disputed positions will have received lay off notices, effective January 1, 2011,
unless this Court enjoins the effective date of such notices and/or determines that they are null

and void.
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49.  Except as to the proceeding heretofore conducted before the Honorable Justice Gerald J.

Whalen, referred to above, no previous application has been made to this, or any other, Court for

the relief sought herein.

WHEREFORE, Plaintiff requests that this Court grant Plaintiff’s motion for a preliminary

injunction and for relief contained in the attached Order to Show Cause and his complaint, together

with such other and further relief to which the Court may deem just and proper.

Dated: December 17, 2010

Buffalo, New York | . .

Mark C. Poloncarz, Plamntiff

e Bt e
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COMPTROLLER

g ey

VOTERS
COMPTROLLER T
MARK C.
POLONCARZ ;
’;Egggﬁgg% AUDIT & CENTRAL :
ONTROL ADHINISTRATION , :
COLLEGTIONS & :
:
2009 2010 2010 2011 :
COMPTROLLER Actual Adoptad Adjusted Proposad ’ E
Personal Services 2,871,380 3,385,784 3,385,784 2497177
Other B§23.265 428.880 426,882 . 356,245 f
Total Appropriation 3,694,676 3,522,664 3,822,680 2,853,423 : -
Ravenue 123.312 85.500 85.500 85.500 |
County Share 3,470,864 3,737,164 3,737,166 2,757,923
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DESCRIPTION

The Eriz Counly Comptroller Is the independsnily elected official responsible under Article 19 of the Erz
County Charter and Article 12 of the Adminisirative Code for performing the accouniing, suditing, financial
reporting and fiscal functions of the County. The Cemptroller is the Chief Accounting and Reporting Officer,
Chief Auditing Officer and Chief Fiscal Officer.

Accouniing. Reporfing and Collections: Under the direction of the Compiroller, the Couniy’s official
acoouniing records are maintained and analyzad for, propristy, consisfency and compliance with legal
reguirements, policies, procsdures and Generally Accepted Accounting Principles (GAAP) applicable o
governmental enfifies, Raports are provided to the Legisiature, Counly Exscuiive and taxpayers regarding the
fiscal condition of the County and the adequacy of and compliance with the Counly's system of intemal

accounting controls.

As the Chisf Accounting and Reporting Officer, the Compiroller’s responsibiliies includs mainizining the
County's comptterized general ledger, records of appropriations, encumbrances, expendifures and revenuss,
and preparing inferim quarterly financial siatemenis, annual finandial stalements and the Countywide Cost
Allocailon Plan. The Erie Ceunly Charier raquires that the Cempiroller presciibe accounting procedures to
deparimenis in accordance with GAAP,

Auditing: Financlal audiis parformed by the Division of Audit and Confrol are designed fo ensure that assets
are safeguarded against unautherized use er disposiiion; thaf fransactions ara execuied in accordance with
general or speciic suthorization of the charler, code, relevant statutes or legislaiive resclution; and that alf
transactions are properly recorded in accordance wilh GAAP, Management and performance audits are
intended fo measure the efficiency of operations within depariments. Speclal audits are conducted at the
recuest of the Counly Executive and the Legislature. The Division of Audit and Control also conducts spacial
in-depih revisws on a rangs of issues and funeiions in County govemment.

Fiscal As tha Chief Fiscal Officer, the Compiroller aversees the fiscal afairs of the Counly, Frimary funciions
inciuda the recelpt and invesiment of Couniy funds, disbursement of funds, stuciure and szls of nofas fo
mest the shori-term cash needs of the County, and sfructura and sale of bonds for approved capifal projects.
The Compiroiler also provides invesiment services to several Couniy officials who are responsible for
maintaining their own bank accounts. The Complroller servas as the financlal advisor and chief accountant o
the Buffalo and Erie County Public Library, which is a separais legal corporstion. The Compiroller Ts
responsible for payment of all debl service and mainiaining an agency fund and, as part of such
responsibifities, serves as the banker for state, eouniy, and clly cours, '

MISSION STATEMENT

. The Comptroller's Office serves as the Independent fiscal watchdog, providing fiscal leadership, ensuring
fiscal integrity, timely and accurale reporiing, and maintaining the publis trust and accountability through

audits and reviews.

ACCOUNTING, REPORTING AND COLLECTIONS

Program and Service Objectives

»  Develop and promulgats sccounting policles, procedures and guidelines to all County depariments in
accordanas with GAAP.

* Review, process and validale deparmenial accounting fransactions for accruals, encumbrances,
expenditures and revenues, and ensure fransaciions are in compliance with establishad policles and
procadures and within authorized appropriations,

»  Ensure reconciliation of the County's bank accounts.

+  BDevelop and provide fimely, accurale and informaiive accounting reperts io the County Exscutive,
Legislature and depariments for managenial use and control,

¢ Prepare the Couniy's quarterly Interim and annuai financial staiements, the annual financial report to
the New York State Compiroller, and other financial reports as required, and fo assist the Couniy's
consultant in preparation of the couniywide Cost Allocation Plan.

«  Optimize the income from investmants.

Exhibit A %

Comm. 1M-1
Page 20 of 96 .

e e

B e e

At e




# Tha primary objectives of the investment program ars as follows In order of imporiance: compliance
with legal requirsments; safeguarding of principal; ensuring sufficient liguidily; and obigining a
reasonable rate of refumn.

s Make fimely and accurate disbursement of all funds consistent with the best interasts of the Counly
and vendor requirements.

s FEpsura the availzbifity of cash resotrces as nesded for the day-io-day opersiion of Counly
government and tha completion of autharized capital projects.

» Develop effective plans, policies and procadurss for the borrowing and invesiment of funds in
cornpliance with New York Siate Law.

»  Working with the County's financial advisor and bond counsel, prepare all official stalements for bond

and note sales.

= Evaluate various financing aifernatives availabls o the County end structure fmancing plans fo mest
County nesds. '

s Ideniiiy and investigale quesiionabla fransaclions uncovered in the pre-audi review of payment
requests submitted by depariments.

v Timely deposit all revenues recefved to Improvs the Couniy's cash flow.

+  Monitor the collection of County properly taxss during the perfod in which collection and recording is
a mandated responsibilily of local municipal tax receivers. i

» Properly process court orders requiring adjusiments and corractions fo ouistanding properiy tax ’ '

amounis.

Top Priorities 2011 .

e Work with Erie County Fiscal Stability Authority, the Administration and tha Legislature to coniinue fo
improve the County's financial condition and credit rating. :

«  Work with the Adminisiration and -other deparimenis and offices to efficienily operate and reduca the i
cost of Counily government. '

s Confinue {o reduce the number of checks reconclled as the County employs more direct deposiis
and debit cards for payments to vendors and suppori collection clients.

= Coniirue the s-nayables initiative and davelop new banking procasses, Inferfaces and refationships.

«  Further streamline the deposiiing of County receipis through automation.

» Further deploy the countywide elecironic payments brocess for the acceptancs of paymenis by cradit
or dehif card and electonic funds fransfers or automated clearinghouse fransactions.

s Suppori the confinued movement of ofiline financial, accounting and relaied processes and
transaciions fo SAP.

s Working with deparimants, pariicularly the Depariment of Probation and Depariment of Real Properiy
Tax Services, o maximiza amounis recaivable and dus to the County.

et e e T

Key Periormance Indicators

Actual Estimated ~ Estimated |
2009 2010 2011 ;
Number of invesiments complated anﬁualfy 2,220 2,100 2100 ‘
Number of debf service paymenis 64 B4 84
ECFSA Set-Asides for Debt Service ‘ 0 7 12
Number of cash flow schedules/analyses B85 65 65
Court and bzl orders managed 925 925 225
Number of vendor, Probation and Senior Services PSA 45,113 53,841 54,700
checks issued, including e-payments :
Trust checks issued 3,034 3,000 3,000 | :
Transactions validaied 283,376 275,000 273,000
Number of checks reconciied ) 361,734 364,000 364,000

Comm. 1M-1
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Electronic  Benafils lssuance System  payments 851,537 850,000 250,000
raconciied
Number of month-end and yearand reporis produced 3,500 3500 3,800
and distributad
Number of court ordsrs for propery iex adjusiments 453 450 450
reviewad and processed
Schedulesfraports  prepared  for  the  Couniy's 56/20 56120 58/20
independent audiiors
Quicome Keasures

Actual Estimated Estimated

2009 2010 2011

Years in which GFOA’s Ceriificaie of Achievement for 20 21 22
Excellence in Financial Reporting from the Govamment .
Finance Officers Assoclation of the Unjted States and
Canada is earmed
Consecutive years with non-qualifiad opinion on ths 23 24 25

annual financial statemanis

AUDIT AND CONTROL

Objectives

Conduct financiai and compliance audils of recards and accounts and mansgameant and perfommancs
audits of County dsparimenis, In accordance with the provisiens of the Erfe County Charier,

Administrative Code and Generally Accepted Government Auditing Siandards (GAGAS), and submit

audit and other reporis {o the Leglslziurs and County Exacuiive,
Ganduct specizl in-depth reviews of a rangas of issues and functions in County governmant.
Invesfigats and if hecessary, act on all reporis concerning possible wasts, fraud or ghuse in County

govemment.

Top Priorities 2011

Key Performance Indicators

Confinue fo Increase the nurnber, scope and range of zudits and special in-depth reviews of County
government.

Continue o rapidly respond to and investigats all “whistleblower™lype complainis and allegations
concerning possible waste, fraud or abuse In County government.

Through the new whistleblower reporting mechanisms, encourage the reporiing of potential waste,
fraud or abuse and develop new response processes o address such reporing.

Pursue the recruitment of new career audior positions and personnsl io buiiress the Division of Audit
and Conirol and ensure audi confimuiiy.

Actuz] Esimafed  Estimated
2009 2010 20114
Number of financial and compliancé audits and/or 10 10 12
management reviews parformed and reports issued )
Number of special revisws underizken in conjunciion 5 7 7
with Compiroller administration .
Number of whistleblower complaints fnvestigated 86 100 100

Exhibit A 7
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2011 Budget Fsdmate - Summary of Perzona? Services

Fund Center 11208
: Job  CurventYaar 2010 Ensuing Year 2041
Comptraller’s Offlce Growe g Sajary  No Depi-Req Mo Exgc-Rec Mo Leg-Adopted  Femarks
Cost Cantar 1120010 Administatan - Complealiar
Full-irms Posilions
1 COUNTY COMPTROLLER 0 1 830,813 1 530,515 k] s80,513
2 DEPUTY COMPTROLLER . 18 1 £88,853 1 $84,825 1 504, Bos
3 ASSOCIATE DEPUTY COMPTROLLER 5 1 $83,355 1 583,336 o 50 Dalatz
4 SECRETARY, COMPTROLLER Jol:] 1 £32.504 1 232,504 4] 0 zlsle
Total 4 §288,531 4 $231,471 2 S173,51]
Cost Canter 1120020 Aceaunting
Full-tima Posifions
1 DIRECTOR OF ACCOUNTING SERVICES B A 593,827 1 303,327 9 593,837
2 DIRECTOR OF GRANT ACCOUNTING SERVICES 14 1 53,627 1 393,827 i §E83,827
3 CHIEF OF ACCQUNTING SERVICES 15 1 $34,558. 1 §84,558 1 $84,558
4 SENJOR ACCOUNTING ANALYST 13 3 218,451 3 521845 3 §218,451
& ACCOUNTING ANALYST 11 1 531,432 T 551,432 1 551,452
5 SYSTEMS ACCOUNTANT 1 3 $170,035 3 $172,850 3 5172850
? SUPVDATAPRCTCL 10 1 535,932 1 £53,252 1 £53,952
8 ADMINISTRATIVE CLERK o7 1 535922 1 337811 s] 30 Dalete
9 CHIEF ACCOUNT CLERK rd bl 41,128 t 341,125 1 541,123
10 JUMIOR ACCOUNTANT o7 1 530,583 1 534228 1 534,798
{1 PRINCIPAL CLERK o3 1 §39,855 1 538,555 1 $39,655
12 DATA PROCESSING CONTROL CLERK 05 2 572,114 2 572,114 2 ST
13 ACCOUNT CLERK-TYFIST o4 3 587,480 3 $90,118 3 380,718
14 SENJOR CLERK-TYPIST o4 1 $25,083 1 $27,737 1 S27,737
' Tolzlk 21 si108.848 21 $i231S 20 §1085505
Cest Cenler 1120030 Atrdit £nd Contra}
Fuil-im= Pasiions
1 DEPUTY COMFTROLLER 17 1 81,458 1 341,483 1 591,463
2 SENIOR ACCOUNTING ANALYST 13 1 S72.817 1 $72.877 1 §72,317
3 SENIORAUDITOR 13 1 572,817 1 S7T2BTY o a0 Dalef,
4 STAFF AUBDITOR 11 3 $170,035 3 $§172,550 1] 50 De!ste‘
3 ACCOUNTANT AUDITOR s 2 391,663 2 587,238 a 0 mlaie_
Total: g s483E00 8 £466,003 20 5164,283 '
Cost Center 1120040 Revenue Raecovary
Fullfima Posiions
1 ASSISTANT DIRECTOR OF REVENUE RECOVERY 11 1 533,252 1 §55.242 a S0 Delste
2 BILLING COLLECTIONS SPECIALIST 10 1 $52,333 1 552,533 1 352,333
3 SENIOR BILLING ACCOUNT CLERK 08 1 £33.818 1 538,853 1 328,893
Tohl 3 5145,504 3 $147.481 2 81,279
Cosl Centsr 1120050 Cdllecfions
Fulltims Posifions
1 SUPERVISING ACCOUNTANT H 1 57,554 1 857,554 a =) Delzta
.2 JUNICOR TAX ACCOUNTANT 08 1 1,254 1 544,185 a 30 Disleta
3 SENIOR CASHIER o7 2 387,750 2 387,760 a S0 Delate
4 CASHiZR i) 1 26,502 1 531,705 5] 50 Dzlete
5 DATA PROCESSING CONTROL CLERK 5] 1 333517 1 £33,517 1 38,817
Total; 5 $248,227 3 $224 7 1 $33,517
L] LA
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2011 Sudget Es#matz - Summary of Parsanal Sarvices

d Centers {200
Fund Centel Joh furrsatYear 200  ——————— — Ensiing Year 2071
Comptrallers Oifce Growp g Salzry Mot Dapt-Req  No; Exec-Rzc Noi  legeAdopted  Remarks

Fund Center Summary Totzls

Fult-tima: 42 §2273977 42 52,313,768 27 31,550,045

Fund CanterTotals 42 $2,279877 42 S3313788 27 $1,550,045
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Fund: 114
Dapartemant: Comptroller
Fund Canter: 11200

CODNTY OF ERTIE

2010 2010 20117 2011 2011
2003 Iagislative Aglusted Dapartoent Exscutiva Lagislative
Account Appropriatioms Actuzla Adeptad Budgei Requast Recommmandation 2Joptad
500000 Full Tims - Salaries 2,172,682 3,280,718 - 2,290,%11 2,313,768 1,550,045 -
500330 Holiday Horkad 2,387 1,100 1,800 1,500 1,300 -
500350 Okher Employz= Payments 2,300 2,500 2,500 2,500 2,560 -
501000 Cvertime 575 500 500 - - -
502000 Fringa Zsnefitx 753,024 1,109,248 1,100,256 1,022,558 §43,822 -
so500G offics Supplies B,458 12,000 12,000 5,000 5,000 -
504200 Mzintsnzncs & Repmir 761 200 300 - - -
510100 Ouk OF Avea Travel - 1,000 1,000 - - -
510208 Training And Xducation 5,053 7,000 7.000 @,000 €, a00 -
515020 Profssaional Svea Contracts & Fass 412,757 415,150 415,850 360,500 380,200 -
515030 Hrintenance Conbtracts 1,750 3,300 3,300 1,500 1,500 -
530000 other Expznses 172 300 500 300 306 -
5104060 ID Purchasing Sezvicas - 5,037 5,037 - 4,737 -
916700 ID Flae: Services - 14 135 - 3,221 -
511200 30 Comptroilarts Office Servicss {122,575) {113,200) {113,200} {11, 2ca) {1143, 880) -
312215 ID DEW Mail Stva - 3,500 3,500 - 3,335 -
580000 ID DISS Services 312,260 20,353 39,859 79,704 32,052 -
Total xppropriationg 3,594,578 3,222,854 3,322,655 3,885,120 2,153,423 -
. 2010 2010 2011 2011 201%
. 2009 Legislative Adjuited Depzriment Ex=cubive Lagizlative i
Accoumt  Eevenues Aetuals 2aeptad Budget E=quest Raccummendation Adopted t
|
415050 Trzasursr Feex 76550 50,000 E0, 000 50,000 50,000 - |
422050 E-Payabls Xehates - - - 55,000 - - |
£66000 Miscellansons Rocmipts 45,565 25,000 35,000 35,000 35,000 - |
456010 NEF Chacl Feesz 85 500 500 500 52 - J
t
Tobzl Rzvanues 133,312 $5,500 5,500 140,500 5,500 . - :
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1 STATE OF NEW YORK
2 SUPREME COURT : COUNTY OF ERIE : PART 22
3 MARK C. POLONCARZ,
Petitioner,
4
~against— : Index No. 2010/011796
5
CHRISTOPHER C. COLLINS, Individually and as County Executive of
5 Erie County New York; THE FRIE COUNTY LEGISLATURE and DANIEL M.
KOZUB, TIMCOTHY M. KENNEDY, BARBARA MILLER-WILLIAMS, RAYMOND W.
7 WALTER, DINO J. FUDOLI, MARIA R. WHYTE, BETTY JEAN GRANT,
THOMAS J. MAZUR, CHRISTINA W. BCVE, KEVIN R. HARDWICK, LYNN M.
8 MARINELLT, LYNNE M. DIXON, JOHN J. MILLS, THOMAS A. LCUGHRAN,
and EDWARD A. RATH, III, Individually and as the duly elected
9 Legislators constituting the ERIE COUNTY LEGISLATURE; GREGORY
C. GACH, Erie County Director of Budget and Management; THE
10 COUNTY OF ERIE,
11 Respondents.
12 25 Delaware Avenue
Buffalo, New York
13 November 17, 2010
MOTIONS
14 ~
BEFORE - =
15 vy =22
HONORABLE GERALD J. WHALEN w2 &
16 Supreme Court Justice AR I
N -
17 APPEARANCES: 2 T o
: oy & U3
:5:§ no
18 JEROME D. SCHAD, ESO. M el
Appearing for the Plaintiff 3
19
: RICHARD T. SULLIVAN, ESQ.
20 and H. TODD BULLARD, ESO.
and SVETLAND K. IVY, ESQ.
21 Appearing for County Executive, Erie County,
Erie County Budget Dirasctor
22
23 JENNIFER PERSICO, RESQ.
Appearing for Erie Co. Legislature,
24 Democratic Majority of Erie Co. Legislature
RONALD P. BENNETT, ESQ.
y . Six Republicans of Erie Co. Legislature
Exhibit B o |
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petitioner.

THE CLERK: Poloncarz versus Chris Collins et
al. Your appearances, please, for the record.

MR. SCHAD: Jerome Schad representing Petitioner

Poloncarz.

MR. BULLARD: Todd Bullard, representing

Respondents Ccunty of Erie, Christopher Collins, and

Gregory G. Gach.

TEE CLERK: Richard Sullivan of Harris Beach,
vour Honot. IL'm here on behalf of the county exscutive,

the county, and the budget director, along with-

Mr. Bullard.

" MS. IVY: Svetlana Ivy. I'm here with Harris

Beach as well.:
THE CQURT: Very good. Counsel.

MS. PERSICO: Jennifer Persico on bahalf of the

Erie County Legislature and the Democratic Majority of the

Erie County Legislature.

MR. BENNETT: Ronald Bennett here_on behalf of.
the six Republicans of the Erie County LegislafureJ

THE COURT: Welcome to all. e have én.
application, . I bélieve, Mr. Schad; on behalf of your
My question initially i think is that we have
some objections to the service issue and unlesé scmebody
disagrees I think Qe maybe ought to address that issue to

see if we have everybody properly before the Court with

RA K. SCRUGGS, C.S.R. — SUPREME COURT REPORTER™, ™Mo
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jurisdiction.

MR. SCHAD: Sure, Your Honor. T can address
thét if T may. I filed the affidavits of sérvicel i
think I supplied the copies to the Court on the filing.
What we have are appearances by the County Executive, by
the County, by the budget director, by the Legislature,

and by the Majority members with no objection on any

service issues. We have an objection by the Minority with

regard to the minority, and while I'm the drafter of the
language of the order to show cause, trying to be precise
in a tight time frame, the description of service is that
the-Service wouldioccur on. the fourth floor of thé Erie
County -~ the hall, because I understood that's right
where the offices were. I went there aﬁd found one
person, it turns 5ut o be“the'depﬁty clerk of the
Legislature in the absence of the clerk. With a five
o'clock deadline approaching, not seeing anyone eise,'
asked if he was in fact authorized t¢ accept service of
all the legislators; he indicated that-he was, and for the
Legislature. I delivered to him 15 copies for the
individuals, one for the'Legislature, to duplicate on the
legislative‘side what I'd already done with the county
attorney and asked him did he have authority to accept
service for the Legislature. He confirmed he did. Those

affidavits are filed, I think the service is sufficient

- : ' Comm. 1M-1
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under these circumstances.

PHE COURT: Thank you, Mr. 3chad. Counsel,
anybody wants to be heard -— Mr. Bennett, specifically you
on the service issue?

MR. BENNETT: Yes, Your Henor. Very simplf;
under 308 if you're going to serve not directly, ’
pérscnally, then you have to serve by mail. There's no
affidavit that I knew of, and none of cur legislators
received any of the pleadings by mail; so it's our
objection that.the process was not complete on the
législators.

THE COURT: VMr. Bennett, would you agree,
though, that the Court has the authority to remedy the
situation by directing' service in a manner, in such a way.
that we. can.get service on yourrclients'in this
proéeeding; and I guess what I'm inclined to do, if you
think that your clients are somehow prefudiced by this,
I'm inclined to give the petitionérs an opportunity to
sérve in some fashion that allows you and your clients to

have proper notice and reschedule this matter to be back

before the Court. Is. that something that you're asking mej|

to do or are you in a position'to waive your service at
this time?
MR. BENNETT: Yes. The show cause -- the show

cause references CPLR 308 which we all know is the process

A K. SCRUGGS, C.S.R. - SUPREME COURT REPORTEBomm. -1
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for serving. That's what was done. What we object to 1s

the individual in the pleadings. They are named as

individuals. They are members of the Legislature and they!

appear as legislators. T don't have a problem with that.
What I do have =-- because they weren't served
individually —-- I object to them being named as

individuals. They're just legislators doing their job.

They have immunity of the Tegislature in deing thelr jéb;

- and why they were named as individuals in a lawsuit which

may result in damages and whatever is unacceptable:

THE COURT: So do I understand -- maybe I'm

misunderstanding, so forgive me 1f I am. == are you.saying

that were the petitioner in a position to agree on the

record to strike reference to them in the pleadings . in

their individual capacity and leave them in as their

legislative capacity that you iwould walve your objection

to-any service issues?

MR. BENNETT: That is correct, Your Honor.

THE COURT: Okay. Mr. Schad, what do you think
about that?

MR. SCHAD: On behalf of petitioner we would so
agree to waive that as individually. It was not meant in
any way to hold them accountable personally. It was
solely because of their legislative role in this process.

THE COURT: Ms. Persico, you rise.

v K. SCRUGGS! C.5.R. - SUPREME COURT REPORTERmﬁWM4
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1 MS. PERSICO: T do, Your Honor, only to join in
2 Mr. Bennett's argument with regard to the individual
3 Demccratic members of the Legislature. Obviously if
4 petitioner is willing to agree they're not there in an
5 individual capacity we would waive any objection. -
6 TYE CQURT: Mr. Schad?
7 : MR. SCHAD: Your Honor, I take the same é
8- position. I'm happy to waive that. %
9 THE COQURT: Very good. DO wé& now have an agreed
10  amendment to the caption and the petition and the papers
11 : resulting in the legislators not being named individually 3
12 | in this, counsel?.
13 A _ MR. ‘BULLARD: Well, Your Honor, if Mr. Schad
14 would entertain; Chris Collins is also named individually
15 as well. If he -can be named only in his capacity as the
16 county executive discharging his duties as required under
17 the Charter and Code we would consent to any amendment as
13- well,
19 THE COURT: Mr. Schad?
20 . MR. SCHAD: That is acceptable. This is an
21 | issue of governmental function we're dealing with.
22 . : THE COURT: We have an agreement on the record
23 thét the papers before me have now been amended. Counsel?
24 | MR.- SULLIVAN: Yes, Your Honor.
25 MR. BENNETT: Yes, Your Honor

Tt A K. SCRUGGS, C.S.R. - 8SU " COURT - AM-1
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MR. BULLARD: Yes, Your Honoxr.

THE COURT:. Very good. We also have an
agréement that any ‘service chjectilons raised in the papers
submitted to the Court are hereby wailved?

MR. BENNETT: Yes, Your Honor.

MR. SOLLIVAN: Yes, Your Honor.

MR. BULLARD: Yes, Your Honor.

THE COURT: Any other procedural objection
hefore the Court that the Court has not addressed that I
should address before we get into the substance of the.
argument? = None being neard; Mr. Schad, you want to be

heard on the application?

MR. SCHAD: Yes, if I may. First, I have served

on opposing counsel, supplied you this morning, an
answering affirmation relating to the motions -that
addresses both the ripe-ness issue that is raised in.their
motion papers and the issue regardingAthe accountants.
T'1] address those as I go through the argument. TI've
also supplied the Court with a copy of the Charter, and
opposing counsel, just fox convenience. It's not the kind
of document most pecple have on their shelf necessarily.

I thought it would be of assistance to the Court and

counsel.

THYE COURT: You have prcvided the Court with a

A K. SCRUGGS, C.S.R..- SUPREME COURT REPORﬁ§§2;$QG
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3
1 MR. SCHAD: Yes. 1 handed that up this morning.
2 . THE COURT: That has been handed to someone?
3 g MR. SCHAD: It's got a large paper clip on iz, a
4 thick item.
5 THE COURT: It was stuck in my papers. I 8
6 haven't seen it yet. I have it in front of me. Thank :
7 ybu. .
8 MR. SCHAD: And a hard copy of my brief is |
9 there. I had sent a ¥ax copy.
~10 ' THEE COURT; I do have that. Very good.
11 - S MR.. SCHAD: . Where we are in this particular 3
12. | proceeding, a couple of preliminaries I think have.to be
213 addressed. This dctually is a case of first impression, -
i4 and it is so becaﬁse-there‘is no judicial determination of
15 +he amendments to the Erie County Charter that became
16 effective in 2007/ All of us —-- respondents and the
17 petitioner =- are in a position of trying to find some
“18 judicial interpretation df law that would give some
19 substance to try to understand how toO interpret and read
20 | those sections. There's also, though, né disputé that the
21 2006 amendments that became effective in 2007 -- nobody .
22 has raised this as an issue in their papers -- Lhat it
23 impacted three things; it stripped power from the county
24 executive -- particularliy regarding the budget -- turned
25 over po”ef in the budget process to the

“Tni K. G C.S.R. - | EPOR 1M1
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'prbposed budgets going into the Legislature and they only

. challenging the proposition. that the Legislature, not the
county. executive, makes the budget cut decisions, makes.

“the budget additions decisions, and it's our position. .

_.official -- in this case the county comptroller. There's
.also no dispute that what happened in the 2006 amendments
- 1s that there was a fundamental structural change imported
‘into the County Charter where you have an executive, a

“legislative, and a comptrollive branch where the

independently-elected officials. They control the

lose contrel if they default under 2602 I think -- or-
2606-2 of the Charter. Let me get the specific section
for you._ it's 2602—f. S¢ that unless they've defaulted
in that, they. have contrecl of thét process going in
through this téntative budget process. There's also no
dispute that in the withdrawal of power from thé county
executive the power of the Tegislature was increased; and

in that regard there is no one here raising a dispute or

that's exactly where we should be; that is, the
Legislature will décide, not the county executive, with

regard to the proposed budget of én independently-elected

comptrellive branch was directed and given huge control
over the oversight, auditing, and accounting function of
the County of Erie. That was, for those who were here

during the red-and-green budget days, was clearly to reign

MY

RA K. SCRUGGS, C.S.R. - SUPREME COURT REPORTERNG Mo -
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10

in uncontrolled executive power and to make the budget
precess clear so the people‘knew where the mcney was, so
that we wouldn't be surprised with é monstrous financial
crisis on our hands. WNone of those things are challenged
in the papers of -- any of the motion papers you have in’
front of you, and that's fundamental, and that is in fact
why I'm asking the Court to lcok at fhe Gallagher v. Regan
case. That 1s the only case I could find that dealt with
the structural concept of government polity; that when the
government is organized as we have. here -- a county
Charter, which is the alternative form of county
governmeni in the state, 1f the cdunty so elects, when you
do that -- in thé Gallagher case” what happened was very
much similar to what happenad here; one part of the
government decided that théfother branch wasn't going to
get its way and they were going to-use the budget to
maneuver, to eliminate something that the structured
government called for. 1In the Gallagher case it called
for five charter-created positions that the Legislature
tried to eliminate simply.by defunding it. The parallel
to what the county executive is trying to do here is
dramatic and clear; that is precisely the structural
argument; and there the Court of Appeals had to deal with

this in a chartered situation -— Erie County Charter at

the time when the county executive had enormous power —-

. - ’ Comm. 1M-1
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11

and the Court said there's issues of government polity

that required eguivalent action to undo what was there.
So what's an, equivalent to? 1In that case they were
saying if you want to remove five positions that are
charter-based you have to have the equivalent of a local
law to undo it. What we're saying here is in 2007 the
structure of Erie government changed and you cannot undo
the structure which now has the county comptroller with a
huge amount of mandatory oversight power. You can't

dismantle that through a budgetary maneuver. It's

equivalent to trying to get rid of the five

charter-created positions. Now, fundamental to that
process -- take a lock at the individual sections of the
Charter we now have. The 2607, subdivision B, is the dne
that's stripped away the power over management and control
bf the budgets in independentiy-elected officials within
the parameters of an adopted budget. We start there with.
these five positions in the budget, and those positions
are within the parameters of the 2010 budget. We then
take the step of taking a look at the cumulative effect of
what at least.is being asserted in the county's position
and the county executive's position, and that is that
somehow we're trying to enter the discretionary realm of
the county executive and the discretiocnary realm of the

Legislature. That's not the case, and I think the papers

: ) . Comm. 1M-1
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are clear on that point. What we're saying is we have to
identify what action is occurring. The argﬁment that this
case isn't ripe -- and their papers say nothing happened
because the Legislature hasn't acted. Well, if that's
true -- and on one levels it is accurate, the budget that
is before the Legislature has not changed; the
independently~elected officials whose budgets were

submitted timely and are part of the tentative budget

under the 2006 amendments had tec be clearly stated,

identified; you can see them line~by-line. They are.

That's Exhibit 8 of the petition. And that budget . is
what's before the Legislature. Even the columns in the
county executive's own documents say that what he has done
is make a recommendation, and past.practice doesn't make
this right, but that is nothing more than recommendations.
Our position is they're right on, that that is not action.
He has noct cut a single poéition from the cemptroller's
department or‘any other department.. That is simply the
recemmendation going forward, but we need a declaratory
relief for clarity so that when the Legislatﬁre meets, as
early as Friday, their job is to make the decision -- not
the county executive -- and look at those budget lines,
thesé 15 and any others in the budgets that are before

them from the independentiy-elected officials; and they

said, well, here the county executive has recommended

omm. 1M-1
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government, but the reality is that's where we are. We're

- being raised, the entire gist of the affidavits of

. or seven different places. They say, oh, but you got to

-answering affirmation but it is also trus that the Erie

13

delete this particular item. The Legislature makes that
call by a Majority -- a motiocn on a Majority vote to say,

yes, we are going to cut that position. That's what the

declaratory relief does. It doesn't say what that action

will be, but it says who's going to make tﬁat, and it
clarifies, under these amsendments, that the county
executive's recommendations are commentary and nothing
more and the Legislature will make this call. Obviously,
I could be very unhappy if the Legislature agrees with the
county executive on every ohe of these, and i may have to .

look for some cther argument regarding the structure of

no further. We're not behind that. That is exactly where
we are, and when -you take a look at the process of where

we are in terms of how we got here and what argument is

opposing counsel and the budget director and Mr. Collins

cn this -- they refer you, I think, in about six different

look at the Administrative Code Section 18 or 12, and you

see how much power I have. We put in our -- it's in our

County Charter Revision Commission of 2006 had recommended
that aleng with these changes to the Charter you nead to

update the Code. ILike so many other things that ball got

. . . Comm. 1M-1-
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dropped and so those out-dated, inconsistent Code
provisions are sitting out there. They can't, under any
principle of legislative intent, trulp the Charter changes
that are subsequent, and that is precisely what the county
executive wants you to do. That's why they're citing the
Slominski case over and over and over again, because it
dealt with the Charter when the county executive had such
expansive powers. They're not citing a case that talks
about the language that's before this Court. The fact
they cited an Albany case and some others dealing with
other provisions -- and I would submit that not a single -
oﬁe of those cases deals, A, with the Charter language on
the Erie County Charter other than glominski, which that
was pré-2006 amendment, and they are not probative or.

persuasive that any of these powers that the county

executive claims he has actually exists. The positicn
. that we're asking for, in terms of declaratory relief,

will bring sanity, but also seriocus consistency to the

transparency of government that T think those amendments

‘were intended to do. Because the transparency provisions

were there, every department's finances are very clear.
You know whose got what money, whose gotAwhat budget lines
and you know where to follcow it. The purpose of that,
which will undo the kind of thing that was going on under

the Giambra administration where the people didn't know

- ' - Comm. 1M-1' -
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exactly where the money was coming from, where it was and
where it was going. What we have here is the overlaf to
make this clear. What we don'tAhave is the explicit
provisions that deals with the issues here; what is the
clarity and what document is before the county Legislature
when it rules?- And TI'd submit that it is the individual
budgets of those independently-elected officials with the
recommendations -- butrthey are just the

recommendations —- of the county executive, and the
Legislature will vote up or down, keep them or not keep
them, or if ﬁhey want, say, Mr. Comptroller, you need six
more auditors. The rea;ity is the function of auditing in
government cannot  be performed 1f you don't have auditors.
It's as simple as that. . Let me go to the second item,

which is actually not a.product of the budgetary issue;

that is, the issue of the 38 accountants that showed up in

the county executive's budget.. ' This shows up because when
you take a- look at the lssue that has arisen, and you look

at the argument of who 1s responsible -- what was Article

.12, it's now Article 19 -- when Article 19 was adopted

with a brand new provision that the comptroller_shali be
respensible for the provision of all éccounting services
to all county departﬁents; offices, and units as part of a
centralized acébunting system; when you look at that and

you look at the context as it appears in the affirmation
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served this morning, it's clear that that was a product of
the need for communication by the comptroller with
accountants who had the information of where the money is
and where it'srgoing. The problem in the Giambra
administration was it could not be found, and so the
decisicon was made —- and 1f you look at the language here,
we have .a -~ only cone attempt to make an issue éf fact
here, and that 1s the attempt in the Gach affidavit to say
oh, this doesn't mean what it says, it really meant -- it

was referring to computer. There's nothing in this

section, Article 19, that.says.we're talking abcut

computers. And if you look at that and read it: Be
responsible for the provision of all accounting

services -~ not all accounting computers, all accounting
services to all county departments, offices, and units;
that is as clear as you can get that these accountants
have to have a communicaticn line and be responsible to
the comptroller. It is, in fact, central to making the
county comptroller's function of oversight as effective as
it should be, and the fact that it's dragged on and hasn't
occurred is not an excuse. The reality is that's supposed
to have occurred already and we're simply saying, this is
the time, let's make it happen. It doesn't change the
budget up, it doesn't change 1t down. It simply tells us

where those people are responsible and to whom they are

Comm. 1M-1
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responsible for purposes of protecting the taxpayers in
Who wants to

+his county. Thank you very much.
TEE COURT: Thank you, Mr. Schad.

Your Honor, I'm rising briefly

Bullaxrd,

go next?
MR. SULLIVAN:

for a limited purpose, to introduce you to Mr.

who's going to do the primary argument on behalf of the
Bullard is with our Rochester
- but

county executive. Mr.
office and concentrates his practice on municipal law;

before I do that I do want to tell the Court that I was

1 : struck by something thaf Mr. Schad saild at the outset.
THE COURT: Just so we can —— you're both
representing the same parties, correct?
Right. : _

12
MR. SULLIVAN:
And so do you want to pick who's

13

going to make the arguments?
M.

MR. SULLIVAN:

17
arguments,
19 _ .
going to finish.
MR. SULLIVAN: I'm.not going to start.
Okay. Very good.
I'm like a fire-horse;

20
THE COURT:

THE COURT:
Bullard is going to make the

Yeur Honor.
THE COURT: If you start, Mr. Sullivan, you're

when the

He is a

21
MR. SULLIVAN:

22
23

bell rings I want to come out of the firehouse.
Bullard is going to handle the argument.

24 -
Mr.

25

Exhibit B
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partner in the Harris Beach firm in Rochester,
concentrating his practice in municipal law, and he has a
great deal of experience with the Erie County Legislature
himself; So with that I'll turn it over to Mr. Bullard.

MR. BULLARD: Thank you, Mr. Sullivan. Your
Honeor, first and foremest, Mr. Schad is telling the Court,
ignore the Administrative Code, ignore case law which has
interpreted the county executive's power and make this a
case of first impression not -- without putting anything
in context. I think first and foremost the controversy - -is
clearly not ripe for judicial review. He conceded that.
He conceded that the county executive has the authority
and the power to propcose a tentative budget to the
Legislature, and it's the Legislature that must act and
that, in fact, thé'abolisﬂment of positions is going to
occur upon legislative enactment. That's concession one.
That's key. In addition --—

THE COURT: Would you agree, ccunsel, as
Mr. Schad has argued that.the county executive's budget,

as submitted, makes only recommendations relative to the

elimination of the positions that brings us in court?’

Those are just recommendations.
MR. BULLARD: That's precisely correct, Your
Honor, and that's consistent with 2607-b, which Mr. Schad

has not referred the Court to; but it says that the county

- : - Comm. 1M-1
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executive may request that the Legislature impose guotas,
allotments, or other cost—cOntroi measures on the
independently-elected ofificials. If the need arises the
Legislature shall, by rescolution, impose quotas,
allotments, or other cost-control measures with a simple
Majority vote. So the county executive did that which the

amended Charter authorized it to do and what the Code --

‘'which has . not besen repealed, which is still wvalid —- has

authorized him to do; and the Order to Show Cause
challenged that wvery act, that very discharge of duties;

you put in a tentative budget that you recommended that

these positions could be abolished. Your Honor, this case|

simply is not ripe for any type of judicial resolution.

We had to cite cases based on the Court's analysis of a
executive's role as chief budget'officer, but what
Mr. Schad has failed to bring to the Court's attention is
under Article 3 of the Code. It specifically contemplates
thaf the county executive is the chief budget officer,
which means, according to the cases that analyze a county
executive's role-as a chief budget offider} is broad
authority -- broad authority. Again, that's_what's being
attacked by Mr. Schad and the comptroller in the papers.
So there's a disconnect here between knowledge of the Code
and Charter responsibilities and the budget procesz. I

think that the fact it was conceded is that the process

. ) . . . Comm. 1M-1
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has not even begun in earnest yet; that the county
exe&utive's-role and that of the budget director is to
prepare a tentative bﬁdget after receiving all the data
from all the unit heads -- including those from

Mr. Polcncarz here -- and submit the same in a tentative

budget with recommendations and a budget message to the
Legisiature. That's what's occurred here. Nothing else
has happened. So anything else that's being suggested
here is merely coniecture and speculation and it's not
substantive. Now, the Gallagher case —-- which presents a
very interesting argument if the Gallagher case was
appropriate to these facts here -- now, the Gallagher
case, Your Honor, specifically talked about the
abolishment of charter-created positions. .If the Court
were to lock at the Code &gain, this is the Code that has
not been repealed, that specifically talks about the
comptrollér. It identifies four specific positions -- not
four, only two. It specifically says the comptroller

shall have the power to appoint, one, a deputy for

accounting, investment and cash management -- one
deputy ~-- and an auditing deputy, that's two, and shall,
within the appropriations provided therefor —-- the

appropriations are provided by an act of the Legislature;
that's two positions that are charter-created or

code-created because there are no charter-created

. . . - Comm. 1M-1
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positions cited by Mr. Schad. I'm trying to provide some
assistance to even give some acknowledgement-to the
Gallagher case. Let's take a lcok at that. The only
positions created by Code are those two positions.

Nowhere in the comptrollers papers has he talked about the
eiimination-of those two positions, which means, Your
Honor, that the Gallagher case is inapposite. 1In the
Gallagher case there is énrabolishment of the deputy
county executive, the deputy commissionsr of public works,
the deputy commissicner of purchasing, the deputy

commissioner of recreation, and the county forester.

" Those  were charter-created positions that the Legislature,

not the county executive, abolished. That was what was

challenged. In this case, Your Honor, we don't even have

‘tﬁat.‘ We have no legislative enactment, no adopted

budget, and all we have is recommendations, which makes

- this case full of conjecture; but what is troubling,.

bacause there were a number d6f us who were around —— T

served in Ms. Persico's position representing the
Democratic Majority back in 2005, and I remember what it
was like then. It was scary times. Scary times. And T
would disagree that the Charter amendments étripped the
county executive of anything because the Code and the
Charter =- specifically the Charter at Article 3 ~-- still

has the county executive as the chief budget officer,

Comm: 1M-1
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still requires him to submit a tentative budget. So to
say, without any support in legal authority, législative
history, without actually having been a player there -~ he
wasn't even a player there; Mr. Gach was a player there,
he can talk about what the Chartef'é intent was with
raspect to the abolishment or the transfer of 38
positions. I think what's troubling, when you look at the
papers in toté, and these were public decuments that speak
to the relatienships between elected officials here,

Paragraph 39 I think summarizes the motivation and intent

-of this case, and it's why this Court shcould not take this

case seriously with respect to any legal analysis or
factual analysis. It says here: The only enterprise or
activity which would be benefited by or facilitated by or

encouraged by the Respondent County Executive's

.recommendation, his recommendation, to abolish the audit

function of the Erie County Comptreller, will be criminal
enterprise and cther uniawful activity that will result in
misappropriation or improper diversion of county taxpayer
money by persons not yet known who would be able to commit
such egregiocus acticns without fear of audit and
discovery. First of all, there's nothing in the papsers
that even remoctely suggest that the cdunty executive's
lawful discharge of his duties while preparing in

connection with a budget proposal -- tentative budget -- a

- - - : Comm. 1M-1
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- recommendation as to cost controls would deserve this type

of gratuitous commeﬁt in-a public deccument ~-- a public
document that may be read by rating agencies and others
who are looking at Erie County as an entity, and to
dovetail that type of language into a caée that is very
thin legally and factually, it should be dispoéed
summarily, Your Honor. BAnd, finally, with respect to the
38 positions; the Gallagher case simply does not support

the transfer of the 38 positions into the county

executive. There has been no document -- affidavit or
otherwise -- that would dispute what Mr. Gach -- who was
one of the drafters of the Code —- put into his affidavit

saying that we're talking about the centralized accounting
system; and as set forth in our brief more fully, what

Mr. Schad and the comptrollerris suggesting here, Your
Honor, is a realignment of 38 positions, salary
appropriations, fringe benefité, and have the Court do so.
Ciearly that's a governmental functioh and, clearly, Your
Honor, the Legislature is.comprised of Democrats and

Republicans. I myself was a legislator in Monroe County

.for 14 years; headed the Demccratic Caucus. I know how

the process works. . You negotiate. It may very well be
with the Democratic Majority he might not have any

reduction, he might have a modest reduction, or he may

rhave a total reduction; but let the legislative process

. . . Comm. 1M-1
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play itself out, Your-Honor. Please do not weigh into
this quagmire of a politicaliy—motivatéd lawsuit because
it is not warranted at this juncture. Based on the case
law that we'wve submitted, in a timely manner, with our
responding papers, tﬁe Court should decline to dorso.
Thank you.

THE CQURT: Thank you, counsel.

MS. PERSICO: Morning, Your Honor.

THE COURT: Good morning, Ms. Persico.

MS. PERSICO: As you know I'm here to represent
the Democratic Majority of the Erie County Legislatﬁre, as
well as the legislators as a whole, and I rise 'simply to
make the argument that mandamus to compel, which is one of
the remedies requested by .the petitioner in his éetitidn,
can't lie against the Legislature at this time. -~ or
really at any time when 1+ comes to a discretionary act
such as either adding or deleting positions, or any other
appropriations from the tentative budget as proposed by
the county executive,- We're noct here to get into a
substantive argument as to whether ox not the county
axecutive and the comptroller have a disagreement about
ﬁhat is before the Legislature; and, of course, the
Legislature will abide by any ruling of this Court;
however, I think it's fairly clear that mandamus to compel

can only lie where there is a failure to enjoin a
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noﬁfdiscretionary duty that is mandated by law. Clear
from the Charter provisions cited in my papers and also in
those of Minority counsel, Ron Bennett, that the Charter
clearly provides that the Legislatufe may add things to
the tentative budget or may strike things from the
tentative budget and it even permits the Legislature to
fake no action at all with regard to the county
executive's proposed tentative budget. 3o we think it's
fairly clear that the Court does not have the authority tol|
mandate that the Legislature add, delete, or take any
other action with regard to the tentative budget, but
that's a discretionary area in which the Legislature has

sole province. Moreover, we're not even at the point to

do that yet; as is aptly pointed out in petitioner's

papers‘and the remaining papers. December 7th of this
year 1s the date by which the TLegislature must take action
on that-propOsed tentative budget. That date is not yet
upon us. The Legislature is in the process of undertaking
budget hearings and making determinations with regard to
any actionsrthat they may take on that.

THE COURT: Pearl Harbor Day is picked on
purpose?

MS. PERSICO: I think usually --

THE COURT: Thank you.

MS. PERSICO: -- like all those things happen on

s K. SCRUGGS, C.S.R. — SUPREME COURT REPORTEH. 500fos
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a Monday. I just wanted to point out for the Court we
believe as to the Legislature -- and at least its Majority
members, and I think Mr. Bennett would agree its Minority
members -- no mandamus to compel can lie in this instance.

THE COURT: Thank you. Mr. Bennett.

MR. BENNETT: Thank you, Judge. You heard the
arguments about mandamus and that. I'm not going to
repeat that. On behalf of the Tegislature, representing
six legislators, I want to bring to the attention two
arguments in regard to what is befcore the Court; first of
all, they're talking about 38 positions and departments
who are accounting for that department. If we follow the

argument of counsel to its logical conclusicn then he

would be having those accountants in his department. How

"would he audit that department? The accounting in that

department 1s what they're auditing. So to say you're

going to take the accountant ocut of that department and
put it in his department, that's a conflict. That doesn't
make any sense. Secondly, we've heard this argument‘what_
the Legislature can do. There is a misplaced emphasis on-
the procedure of the Legisiature. 2608 deals with the
adoption of a budget. We've laid forth to the Court the
procedﬁres from the time the fentative budget is put in
until it's adopted. Ms. Persico talked about that. The

reliance of the petitioner on 2607-b, fails to identify

o i ) Comm. 1M-1
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what 1t says. It says budget contrels not budget
adoption. It talks about, under A, during the fiscal
year, taking into account that the budget has been
adopted. Under B it says; within the parameters of the
adopted budget. This has nothing to do with the process
baefore the Legislature in the adoptions of budgets. It's
only during the year. And what this says simply is this,
the adopted budget gives departments a certain amount of
money to spend and they have to spend it according to the
lines. You have marketing, you have paper to buy, a1l
that has to be within the budget. I you do it you amend
the budget and that's different. Soithese.departmehts,
other than the elected officials, have to, according to A,
adhere to that line. They can't change that arbitrarily.
B says, elected officials, we're going to give you
something different, we're going to give you the option to
take the adopted budget and change ii; if yoﬁ want to pﬁt
somebody in an audit, go.ahead; if you want to put
somebody in accounting, go ahead; that's your option. The
county executive, when that happens,  then can saf to the
Legislature by resolution, you can impocse quotas or |
allotments. The Legislature at that point says, we don't
believe that you should transfer from one positicn to
another. That's budget controls. So to iisten to the

argument of the comptroller, saying that these budget

. . Comm. 1M-1
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contrcls apply now befcre the adopted budget is totally
without bésis. 2608 clearly lays oﬁt the procedure for
our Legislature to adopt a budget. Once adeopted during
the year, as it says during a fiécal year, that's where
thése budget controls come in. So the argument that the
Legislature during the budget process would establish
quotas and allotments pursuant to that section is
fallacicus, without basis. Let the Legislature do its
job. We start with a tentative budget, we're going To go
through Thursday, Friday:; next Tuesday is another meeting.
where the Legislature may adept the budget with additions
and subtractions. .The Legislature is an independent body. |
fhe comptroller is an independent elected official. We

don't want to cross that. We don't want To have them

-telling us what to-do when the procedure in the Code, in

the Charter, is wvery simple. Tet us do our Jjob. If you
don't like what we do, there's an action that you caﬁ
bring, fine, but please don't go back to budget controls
for a fiscal year and use that as an argument today that
the Legislature is bound, and the county executive is
bound by that secticn. It certainly is not; and;
therefore, based upon thelr argument they failed to
establish that the Legislature cannot act and add or
subtract tc the budget.

THE CCOURT: Thank you. Mr. Schad.

- . ] - Comm. 1M-1
RA K. SCRUGGS, C.S.R. — 3SUPREME COURT REPCRTERge 53 of 96




-

10

12

13

15
16
17

18

20
_21
22
23
24

25

Exhibit B

not action, and that means --

29

MR. SCHAD: 1I'll try to be brief. It gets to
both the ripe-ness of the argument and the core of the

case. The agreement that thHe county executive's

statements or recommendations are just recommendations are

important, because that means they're not effective, it's
and this is the issue that
all three respondents' counsel ducked -- they say, don't

tell us what to do. We're not saying that. We're saying

if you vote in one of these sessions in the next few days

“te adopt the budget -- that includes the comptreollers

budget -~ and you say yes, or you just default, isn't then

the comptroller's budget as he has proposed with all the

positions, not less 15 of them, aren't all of them in the

new 2011 budget? That's the declaratory reading. .That's

why it's ripe. Nobody has addressed that issue. That is

the key to this case. The Legislature needs to understand
that when they are voting that they -- if they want to

reduce and accept the recommendations of the county

executive, they make the discretionary call, they've got

" to make a vote and the vote's got to pass.

MR. BULLARD: Based con that concession Mr. Schad
should voluntarily dismiss the case for the county
executive, the budéet director, and the couniy because it
doesn't seem to be any dispute that we have the ability

to, A, make a recommendation and, B, transmit a tentative

- ‘ . . Comm. 1M-1
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budget to the Legislature. The only other comment, Your
Honor, is that, in fact, what Mr. 3chad wants this Court
to do is issue an advisory opinion as to some future act
that may be entered into or done by the county
Legislature. We would say as a matter of law, even aftex
hopefully we would be dismissed, we don't think that the
Court is in a position to weigh into that and issue an
advisory opinion now as to what the Legislature should or
should not wvote on.

THE-COURT: Thank you, counsel.

MR. BENNETT: Cloéing remark.. The budget as
proposed by the county executive is a tentative budget.
Ttis not a recommendation because it's not final, but
there's no reason in the budget process -~ if you look at
the 2608, that's the whole system. That's the system in
towns, that's the system we've had. T've been here for 30
vears. It's a tentative budget. If nothing happens to
+hat tentative budget through the process, that becomes
the adopted budget. If the Legislature defaults,
that's process.

THF, COURT: Well, therein lies the distinction,
I think, is it not? What I think Mr. Schad is saying is
+hat the tentative budget, which if you look at what was
submitted, what was Exhibit 8 of the papers, includes a

1ist of all of the positions that are in dispute here with

A K. SCRUGGS, C.S.R. - SUPREME COURT REPCRTHRmMM. 1M-1
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the salary, =t cetera, the titles and salaries. In a
couple of columns next to that there's.recommendations,
and the recommendations are zeros, meaning I've fulfilled
these. I think, if I understand this correctly, Mr. Schad
is saying that the budget then -- the tentative budget
includes those positions as it is submitted and
transmitted to the Legislatuie with recommendations that
they not be filled, all right? I think I understood
counsel for the county executive to say that, yes, that's
right, they're just recommendations that they not be
filed, which seems to me we‘have some type of agreement
that the tentative budget includes those positions with
recommendations that they not be filled. You rise now andf

say, no, they don't. They don't include those positicns

- because the recommendation is that they not be filled and,

theréfore, they're not, in essence, a part of the
tentative budget. Thét, I think, has some meaning in
terms of how the Legislature responds to that tentative
budget and what their authority is, whether those

positions are actualiy in the budget or not 4n the budget.

Do I understand that correctly?

MR, BENNETT: You understand to the point that
the recommendations include no allcocation of allotment of
money to those positions. Remember, what I argued about

was once that tentative budget is adopted, 1f it goes by

R o . Comm. 1M-1
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default the positions are there with no funding, that's

correct. Now the elected county compitrclier under 2607,

after the budget is adopted during the fiscal year if he

chooses to change that mix that's where he has the money,
but the adopted budget -- it's the adopted budget as far
as what allccaticn of funds is put in that budget.

THE COURT: The positions would be there. Your
pesition is the positions are there?

MR. BENNETT: But they're not funded.

THE COURT: But they're simply unfunded
positions. All right.

MR. SCHAD: ' That's not what the plain language
of the.budget,does. It says zero positions. That's not
what that document says. The issue here is the lines are
there, the money is there, the numbers are there. That's
the budget. If there's a default'the position, the number
of pecple, aﬁdlthe:money is in the budget adopted by
default, or by affirmative'ﬂﬂ vas, it has to have the
affirmative vote to accept the recommendation of the
county executive. - Thank you.

MR; BULLARD:  Your Honér, I think vou understood
cur position very clearly.

THE COURT: Anything further, Ms. Persico?

MS. PERSICO: No, Your Honor.

THE COURT: Counsel, thank you very much for

} . . Comm. 1M-1
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your arguments. They're helpful to the Court. The

Court's going to reserve. You'll get a written decision.

* * *
I hereby certify the foregoing is a true and

accurate transcript of the proceedings.

SANDRA K. SCRUGGS, C.S.R-
Senior Court Reporter

DATE: //"o?o?"/()
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

In the Matter of the Application of
MARK C. POLONCARZ, Individually and as
Comptroller of Erie County, New York

Petitioner, DECISION and ORDER

vs Index No. 2007-12419

CHRISTOPHER C. COLLINS, as

County Executive of Erie County, New York,

THE ERIE COUNTY LEGISLATURE, DANIEL M.
KOZUB, TIMOTHY M. KENNEDY, BARBARA
MILLER-WILLIAMS, RAYMOND W. WALTER,

DINO J. FUDOLI, MARTA R. WHYTE, BETTY JEAN
GRANT, THOMAS J. MAZUR, CHISTINA W. BOVE,
KEVIN R. HARDWICK, LYNN M. MARINELLI, LYNNE
M. DIXON, JOHN J, MILLS, THOMAS A. LOUGHRAN,
EDWARD J. RATH, 11, as the duly _

elected Legislators constituting the Erie County Legislature,
GREGORY G. GACH, Erie County Director of Budget and
Management, and THE COUNTY OF ERIE.

- Respondents.

BEFORE: HON. GERALD J. WHALEN .
' Justice of the Supreme Court

APPEARANCES: JEROME D. SCHAD, ESQ.
' Attorneys for Petitioner

HARRIS BEACH PLLC
Attorneys for Respondents Christopher Collins, County
of Erie and Gregory G. Gach
g s - Comm. 1M-1
EXh}b]_t C By H. Todd Buﬂald, ES(] | Page 59 of 96




BENNETT, DiFILIPPO & KURTZHALTS, LLP
Attorneys for Respondents John J. Mills, Raymond W.
Walter, Dino J. Fudoli, Kevin R. Hardwick, Lynne M.
Dixon and Edward A. Rath, 11T,

By Ronald P. Bennett, Esq.

MOSEY PERSICO, LLP

Attorneys for Respondents Daniel M. Kozub, Timothy M.
Kennedy, Chairwoman Barbara Miller-Williams, Majority
Leader Maria R. Whyte, Betiy Jean Grant, Thomas J.
Moazur, Chrisiina W. Bove, Lynn M. Muorinelli and Thomas
A. Loughran

By Jennifer C. Persico, Esq.

Prior to addressing the merits of this proceeding, respondents, Democratic and
Republican legislators, challenged this court’s jurisdiction to hear this matter. It was
claimed that the legislators were named individually in the petition and, as such, they
were not properljf served with process thereby leaving this court without jurisdiction
over all named parties. The parties, on the record and prior to argument, stipulated
to withdraw the jurisdictional objections and to amend
legiélatbl's and the County Executive in their official capacity only.

The petitioner, Mark Poloncarz, brings this proceeding under CPLR Article 78
and CPLR 3001 in his capacity as the duly elected Comptroller of the County of Erle.
Mr. Poloncarz seeks to forestall the proposed elimination of fifteen specified staff

positions ! in the Comptroller’s Office. One of the respondents is Christopher C.

! Associate Deputy Comptroller, Secretary-Comptroller, Administrative Clerk, Senior
Auditor, 3 Staff Auditors, 2 Accountant Auditors, Assistant Director of Revenue Recovesmymm. 1m-1
Supervising Accountant, Junior Tax Accountant, 2 Senjor Cashiers and Cashier. Page 60 of 96




Collins, the duly elected County Executive for the County of Erie. Mr. Collins

submitted a tentative budget for consideration by the Erie County Legislature, who

are also named respondents, as his office is required to do pursuant to Section 2603

of the County Charter. The tentative budget proposal submitted by the County
Executive specifically included the. aforementioned staff positions and the current
salary figures for those positions. The tentative budget also mcluded a
recommendation by the County Executive that the specified staff positions not be
funded. It is argued that the tentative budget failed to allocate funds for the staff
positions.

The budget proéess is currenily underway. The Legislature is in possession of
the County Executive’s tentative budget and is proceeding with its duty as req_ﬁired
by the Charter. A final budget has not been adopted. The staff positions in the
Comptroller’s office have not been eliminated and can not be eliminated without
further action by the Legislature and the County Executive. Section 2608 of the
Charter provides that the Legislature can add or subtract itéms, thereby modifying the
County Executive’s tentati{fe budget.

The Compiroller seeks a declaratory judgment from this court directing that the
tentative budget submitted by the County Executive to the Legislature be deemed to
include the fifteen specific positions in the Compiroller’s office. Ifit is determined

itions are considered a part of the tentative budget the Legislature will not be

Comm. 1M-1
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required to add them. | Apparently, this may impact the County Executive’s authority
to strike those positions later in the budget process. It may also obviate the need for
a two-thirds vote by the Legislature to restore the Compiroller positions should the
County Executive be authorized to eliminate the positions later in the budget process.

Petitioner claims the County Executive exceeded his authority by submitting
the tentative budget without the fifteen specified staff positions. The County
Executive claims that the tentative budget does include the fifteen positions in the
Comptroller’s office and it is simply a recommendation not to fund the positions.
The Charter allows the County Executive to make recommendations to not fund these
positions. There appears to be agreement between the County Executive and
Comptroller that the tentative budget submitted to the Legislature includes the fifteen
positions. The failure to include funding for those positions is simply a
recommendation by the County Executive.

[tis this court’s decision that the governmental process of budget negotiations
and adopting a budget must be allowed to play out without interference from this
court at this time. The court considers the status of these budget issues to be non-
justiciable at this time and the relief requested by petitioner is sought prematurely.
Should a party feel aggrieved after the budget process has been completed, that party

may avail itself of the court system. The court finds that petitioner’s request for relief

Comm. 1M-1
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regarding the positions in the Comptroller’s office is not yet ripe for judicial
determination.

Petitioner also sought to have approximately 38 “accounting” positions
transferred to the Comptroller’s office from other county departments pursuant to
section 1902(t) of the County Charter. The court does not interpret this section to
require that anyone who performs an accounting function must work under the direct
supervision of the Comptroller. This section allows the Comptroller to provide
accounting services to the county but it does not preclude other departments from
having their own accountants in order to communicate effectively with the
Comptroller’s office.

Based upon the foregoing, it is this court’s decision that the petition be
dismissed in its entirety,

The court considered the following papers in rendering this decision:
petitioner’s order to show cause dated November 12, 2010; verified petition of Mark
C. Poloncarz verified November 9, 2010 with exhibit attached thereto; respondents
County Executive, County and Gach’s notice of cross-motion dated November 15,
2010; affidavit of H. Todd Bullard, Esq. sworn to November 15, 2010; affidavit of
Chris Collins sworn to November 15, 2010 with exhibit attached thereto; affidavit of
Gregory G. Gach sworn to November 15, 2010; respondent Republican Majority’s

notice of cross-motion dated November 15, 2010; affidavit in support ofcross-motion

EXhlb 11: C S:g:amé; 2/|f-;6
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of Ronald P. Bennett, Esq. sworn to November 15, 2010; affirmation of Jennifer C.
Persico, Esq. dated November 16, 2010; and affirmation in opposition to motions to

dismiss petitioner’s verified petition of Mark C. Poloncarz dated November 17,2010.

SO ORDERED.

Dated: November 16] , 2010 M’z/
T : /.

< HON. (}ékALD 7. WHALEN

ENTER:

5. ANTED
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STATE dF NEW YORK

LEGISLATURE OF ERIE COUNTY
CLERK’S OFFICE

BUFFALO, N.Y., NOVEMBER 30, 2010

TO WHOM IT MAY CONCERN:

1 AERERY CERTIFY, That at the 23vd Session of the Legislature of Erie Couiy, keld in the
Legislative Chambers, in the Cify of Buffalo on the Thirtieth day of November, 2010 4D, a
Resolutlon was adopted, of which the following is a true copy: )

T

RESOLVED, the Fris County Legislature does hereby approve the Brle County Exsmm 2's
Tentative 2011 Eudget with the amendments attached hereto,
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REFERENCE:  COMM. 17E-1 (2010)
AS AMENDED:  NOVEMBER 30, 2010

{ ROBERT M. GRABER
E ] lb] t D Clark of the Legisiafure of Exie Coupty Comm. 1M-1
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ERIE COUNTY LEGISLATURE
2011 ERTE CQUNTY BUDGET
" DEMOCRATIC CAUCUS
BUDGET AMENDMENT “1” AS AMENDED
Book A
Amendment to Comm. 17E-1 (2010)
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 WHEREAS, the {entative 2011 Fris Counfy Budget was laid on the tabls by the Erie
Cowmnty Bxecutive on October 1, 2010, and _

WHEREAS, this Honorable Body is respongible for acting on the tentative 2011 Budget,
and ' . ' ' .

WHEREAS, following mestings of the Legislafiure’s Finance and ManagementBudget
Committes with department heads and independent electéd officials, and following a public.
hearing and informational public mestings, this Honorable Body has received significant poblic
and oov::mmental concern, and Dpposfmon to many of ‘rha County Ez{eouﬁvs g paoposed

reduetions in servises and progrms in 2011 antd

WHEREAS, the public and commum‘y llas explsmed oppt)smon 0 the County
Ezecutive’s proposed significant reductions i spending for the Biffalo and Brle County Public
Library, cultural/arts orgamizations suppurtad by the Comiy guve*nmam the Brie Cotnty
Compfroller s Officeand _

: WI—IEREAS the Brle Counhiy Fiscal Stability Authorlty has zlso expressed significant
concemns about the County Execmiive’s tentative 2011 Budget, including specifically the County
Executive’s disproportionate cuts to the Frie County Comptroller’s Office, and the Erie County

" Figeal Stability Authority has called for restorations of speﬁdmg and positions I the

COJJ_:._Q-_O.I *s Office, and

' WHEREAS, the Democratic Cancus has evalvafed the tentative 2011 Budget and is now
prmposmg a budget amendment packags that allows for the restoration of key services and
programs in 2011 desived by the commmumity while not affecting the 2011 County or Library real

properiy ax lavies noy increasing taxes,
o NOW, THEREFORE, BEIT

RESOLVED, that the Bris County Legislature docs Lerehy spprove the Ers County
Executive’s tentziive 2011 Eide County Budget with the amendment attached hersto.
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STATE OF NEW YORK AT & PROC
SUPREME COURT : COUNTY OF ERIE -
| "\E(‘a "11 ? -2!"!‘1{}

Mark C. Poloncarz,
439 West Delavan Avenue
Buffalo, New York
As County Comptroller of Erie County, New York
Plaintiff,

VS, : =

Christopher C. Collins, ,
9660 Cobblestone Lane SUMMONS

Clarence, New York
As County Executive of Erie County New York,

Erie County Legislature, .
92 Franklin Street — Fourth Floor INDEX NO. 2010 /0/022{ j
Buffalo, New York

and

County of Erie
Rath Building
95 Franklin Street

Buffalo, New York
' Defendants

To The Above-Named Defendani(s):

YOU ARE HEREBY SUMMONED and required to serve upon Plaintiff’s
attorney an answer to the Complaint in this action within twenty (20) days after the
service of this summons, exclusive of the day of service, or within thirty (30) days after
the service is complete if this summons is not personally delivered to you within the State
of New York. In case of your fatlure to answer, Judgment sill be taken against you by
defanlt for the relief demanded in the Complaint.

Plaintiff designates Erie County as the place of trial. The basis of venue is the
residence of the Defendants County of Erie pursuant to §504. The Plaintiff’s

residence is 439 West Delavan Avenue, Buffalo, Néw York ithin the Coufity of Erie;—
- State of New York. f%///
Dated: December 17, 2010 By:

Tm'({mph Schad, Fqn

ttorney for Plamnff
- Dffice and P.O. Address:

199 Meadowview Lane
Williamsville, NY 14221
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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

Mark C. Poloncarz,
As County Comptroller of Erie County, New York
Plaintiff,

VS, -

Christopher C. Collins, | COMPLAINT
As County Executive of Erie County New York,

Erie County Legislature, _
and INDEX NO. 2010 / O/ 5/5

County of Erie
Defendants

Plaintiff, Mark C. Poloncarz, as County Comptroller of Erie County, New York, for his verified

complaint against the defendants, alleges:

PARTIES
1. Plaintiff, Mark C. Poloncarz, is the duly elected Erie County Comptroller, an attorney at law
licensed to practice in the state of New York and resides at 439 West Delavan Avenue, Buffalo,
New York within the Colu:nty of Erie, State of Néw York.
_2.. Pursuant to the Erie County Charter, being Erie County Local Law No. 1-1959 together with all
amendments to January 1, 2007 [hereinafter the “Charter”], Plaintiff is the chief fiscal,
accounting, reporting and auditing officer of the county and is charged with the mandate to

“oversee the fiscal affairs of the county . ...” [Charter Article 19, Section 1902] [emphasié

added].
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. Defendant Christopher C. Collins is the duly elected Erie County Executive and [hereinafter
“Collins” or “County Executive”] and resides at 9660 Cobblestone Lane, Clarence, New York
within the County ofrErie, State of New York

. Defendant Collins is the Chief Executive Officer and Chief Budget Officer of the county and
charged with the duty to transmit the proposed budgets of each department and/or administrative
unit of the county, along with his recommendations, to the Legislature in an annual tentative
budget for cach upcoming fiscal year.

. Defendant Erie County Legislature 1s the duly constituted legislative and governing body of the
county of Erie, New York, which, pursuant to the Charter, is .charged with the duty to review,
strike from, and/or add to and/or decrease items from the proposed tentative budget for each
upcoming fiscal year and is the sole body authorized to adopt the county budget.

. Defendant County of Erie is a municipal corporation exercising such powers and discharging
such duties as conferred on it by the Charter, as amended in 2006, and named herein solely asa .

potential necessary party so that the decision and order of the court can be given full force and

effect,

JURISDICTION

. This action is corhmenced under the Civil Practice Law and Rules, particularly Section 3001,
seeking declaratory and related relief r.egarding certain actions of the County Executive seeking to
abolish or end funding for fifteen positions. in the office of the Erie County Comptroller [hereafter
referred to as the “15 disputed positions”] which will, in effect, abolish the audit functions of the
Erie County Comptroller under the Charter, as amended in 2006, and effective January 1, 2011.

. This action seeks declaratory relief determining that the 2006 amendments to the Erie County

Charter split the governing power of Erie County into three branches, the executive, legislature
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and compiroller’s office and stripped the county executive of the power to manage the budgets of
independently elected officials (clerk, comptroller, district attorney and sheriff) and granted
exclusive control over “departments overseen by the independently elected officials” to those
independently elected officials “who shall have the power to manage their depariment within the
parameters of the adopted budget.” [Charter, Article 26, Section 2607(b)(emphasis added)].
9. This action also secks a declaration that:
(a) the County Executive has no authority to abolish or substantially abolish the mandated
functions of the Erie County Comptroller and, in particular, the audit function of the Erie
County Comptroller;
(b) in each department overseen by independently elected officials (clerk, comptroller, district
attorney and sheriff), the independently elected official has sole and exclusive power over his
or her budget and prospective budget to be submitted to the Legislature annually, as part of
the County Executive’s tentative budget for each 'upcom.ing year, and
(c) the proposed budgets of each department overseen by ind'ependently elected officials.
(designated as “budget requests” in the County Executive’s tentative budget) are budgets that
are before the Legislature for public hearings and adoption annually, and
(d) any budget item within the proposed budget of a departiment overseen by independently
elected officials, as to which the County Executive has recommended a deletion or reduction
in either positions or funding shall, nevertheless, be adopted as proposed by the independently
elected official, pursuant to Charter Section 2608, unless the Legislature, by affirmative action
and a majority vote, cuts or decreases such budget items; and
{e) the Erie County Legislature did not cut or decrease funding or positions from the Erie

County Comptroller’s proposed budget [see Exhibit A attached] when it conducted its annual
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budget meeting and, therefore, by reason of Erie County Charter Section 2608, Plaintiff
Comptroller’s budget, containing the 15 disputed positions and fully funded is “deemed to
have been adopted without any further action by the county executive;” and

(f) since the County Executive’s recommendations regarding items in the budgets of
departments of independently elected officials constitute only “recommendations” and not -
action, and because the Erie County Legislature did not cut or decrease funding or positions
from the Erie County Comptroller’s proposed budget, the E;ie County Legislature was not
required to “add” them back or “restore” them and the County Executive’s purported veto of

the Legislature’s purported action to restore is a nullity and meaningless and of no force and

effect.

The 2006 Erie County Charter Amendments
Significantly Altered the Governing Structure of Erie County
by Decreasing the Powers of the County Executive and
Strengthening the Powers of the Legislature and
Other Independently Elected Officials

10. The governing strﬁcture of Erie County is prox}ided for in the Charter.

11. Prior to the passage of the 2006 amendménts to tﬁe Charter, which amendments were approved
via local law by the Legislature, County Executive and the public by a referendum and became
effective on January 1, 2007, Erie County was governed primarily by two branches of
government: the executive and legislature. |

12. As a result of the 2004-2005 “Red—Greeﬂ” budget crisis and the failure of the prior county
executive’s office to provide accurate information to the public, the Charter was amended to

o 3

significantly decrease the powers of the County Executive in relation to proposing tentative
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13.

14.

15.

~ accounting functions of the Comptroller.

16.

17.

18.

Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the

annual budgets and controlling adopted budgets and significantly increase the powers of the
Legislature and Comptroller’s Office.
The 2006 Charter amendments split the governing power of Erie County into three branches: the

executive, legislature and comptroller’s office. :
The 2006 Charter amendments stripped the county executive’s office of the power to manage the

budgets of independently elected officials (clerk, comptroller, district attorney and sheriff) and

granted exclusive control over “departments overseen by the independently elected officials” to
those independently elected officials “who shall have the. power to manage their departments
within the parameters of the adopted budget.” [Charter, Article 26, Section 2607(b)]. |
Pursuant to the 2006 Charter amendments, at Section 2607(b), the County Executive does not

have the authority to control the hiring and firing or the allocation of staffing of the independently

elected officials, and as such, has no power or authority to dismantle the mandated audit and

power to address deficits, if any, which may arise within a department overseen by an

independenﬂy elected official during any f{iscal year.

Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the
power to impose quotas, allotments or other cost control measures on the independently elected
officials if the need arises due to a budget deficit.

Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the

power to adopt the county budget and to make deletions or additions thereto.
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The Comptroller’s Mandated Oversight and “Audit” functions

19. The scope of the comptroller’s oversight duties include that “the comptroller shall” oversee the

20.

21.

22

“general and operating fund revenues” of the county [Charter Article 19, Section 1902]
[emphasis added].

The comptroller is required to “Conduct financial and compliance audits of the records and
accounts of all officers and employees charged with any duty relating to county funds or funds for
which the county is responsible in conformity with generally accepted auditing standards as
prescribed by the American institute of certified public accountants and the comptroller general of
the United States, and submit such audit reports to the legislature.” [Charter, Article 19, Section
1902(e)]. [emphasis added].

“The comptroller is required to “Conduct management and performance audits of county
administrative units and county funded programs in conformity with generally accepted auditing
standarcis as prescribed by the 'Ame.rican insﬁtute of certified public accountants and the
comptroller general of the United States and submit such audit reports to the legislature” [Charter,
Article 19, Section 1902(g)] {empﬁasis added]; and; due to the important nature of these audits,
the budget director is then mandated to “report to the county executive on the implementation of
such audit recommendations... .” [Charter, Article 3, Section 305].

There is no higher public purpose than the oversight and audit of public funds to prevent theft,

misappropriation, improper diversion and waste of county taxpayer money.
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Defendant County Executive’s improper assertion of control over
the Plaintiff Comptroller’s budget for fiscal year 2011

23, Plaintiff timely filed his departmental budget for the Comptroller’s Office for fiscal year 2011
with the budget director in compliance with Article 26 of the Charter.

24. The Plaintiff’s proposed 2011 budget appears at pages 24 through 30 of the tentative budget.

25. A true copy of the Plaintiff Comptroller’s 2011 budget is attached hereto as Exhibit A to this
Petition.

26. The Comptroller’s 2011 budget Summary of Personal Services reports the Comptroller’s budget
under the heading of “Positions” and the “Salary” and “No. [nmumber] and monetary amount
designated “Dept. Req.” [department request] and is attached as part of Exhibit A at page
numbered 28.

27. In the County Exe.cutive’s tentative 2011 budget, the columns to the right of the “Dept. Req.” and
designated as “No.” [number] “Exec. Rec” [Executive Recommendation] and “Remarks”™ were
supplied by and filled in by the Defendant County Executive. |

28. The County Executive recommended that the 15 disputed positions be zeroed out and that-

funding for them also be zeroed out as is shown by the chart below:

2010 2010 2011 2011 County County
Position Executive Executive
No. Salary No. “Dept. Rec. Rec.
Req.” No. [Dollars}
Associate Deputy 1 $83,356 1 $83,356 0 $0
Comptroller
Secretary, Comptroller 1 $32,604 1 $32,604 0 $0
Administrative Clerk 1 $35,922 1 $37,611 0 $0
Senior Auditor 1 $72,817 1 $72,817 0 $0
Staff Auditor 3 $170,035 3 $172,660 0 $0
Accountant Auditor 2 $81,665 2 $87,239 0 $0
Comm. 1M-1
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2010 2010 2011 2011 County County
Position Executive Executive
No. Salary No. “Dept. Rec. Rec.
Req.” No. [Dollars]
Assistant Director of 1 $56,252 | $56,252 ] $0
Revenue Recovery
Supervising Accountant 1 $57,554 1 $57,554 0 $0
Junior Tax Accountant 1 $41,%964 1 $44,165 0 $0
Senior Cashier 2 $87,760 2 $87,760 0 $0
| Cashier 1 $28,502 1 $31,705 0 $0

29. Each of the above 15 disputed positions is a posifion already in existence and within the

30.

3L

32

parameters of the 2010 adopted county budget and was included in the Plaintiff’s proposed 2011
budget submission.

Defendant County Executive Collins, under the Charter as amended in 2006, had no control over
the 15 disputed positions or any other Comptroller positions listed in Exhibit A attached hereto.

Defendant County Executive Collins, under the Charter as-amended in 2006, is not authorized to

abolish the 15 disputed positions or the auditing function of the Erie County Comptroller.

The Courity Executive’s recommendations to eliminate the 15 disputed p'(')'siﬁons in the

" Comptroller’s office, including, but not limited to, the Comptroller’s Office’s sole Associate

33,

Deputy Comptroller, six auditors and two accountants, would abolish and render impossible the
performance of the “audit” and other mandated functions of the Erie County Comptroller.

The public purse cannot be protected and the ﬁmddmental checks and balances within the Erie
County government cannot be maintained if the Comptroller’s “audit” functions are abolished or

other staffing is eliminated so that accounting functions and audit functions cannot be routinely

demanded the existence of a strong audit and oversight function in the Comptroller’s Office.
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35.

36.

37.

38.

39.

Thé County Exécutive cannot, in effect, terminate the Comptroller’s audit and 'oversight function
by zeroing out funding for the vast majority of positions related to the provision of that mandated
function.

The only enterprise or activity which will be benefited by or facilitated by or en(*;ouraged by the
Defendant County Executive’s recommendation to abolish the audit function of the Erie County
Comptroller will be criminal enterprise and other unlawful activity that will result in
misappropriation or improper diversion of county taxpayer money by persons not yet known who
would be able to commit such egregious actions without fear of audit and discovery.

Defendant County Executive’s Conduct

The Defendant County Executive’s action to submit his t_entative budget to the Legislature
recommending zero personnel for the 15 disputed positions and zero dollars for the 15 disputed
positions exceeded his authority and jﬁrisdiction under the Charter.

The.Defendant. Courﬁ“y ﬁxécutive’s pufported veto of acﬁoﬁs by the Erie County Legisléture .to
“restore” the 15 positiéns isa null.ity beééusel thé Legislature, at its annual budget meeting,' did
not cut any positions in the Comptroller’s budget, and the Comptroller’s budget as part of the

T T TR

tentative budget was “deemed adopted without any further action by the county executive”

[Charter, Section 2608(B)].

The appropriate budgetary process and
Legislative action to adept the 2011 county budget

Pursuant to Charter Section 2608, budgets from independently elected officials, designated

“budget requests” in the County Executive’s tentative budget, constitute the “budget” before the
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40.

41,

42.

43.

Legislature for purposes of striking items, adding items to, increasing items in and decreasing
items in the budget prior to passage and adoption by the Legislature.

Since the 2006 amendments to the Charter gave control of the expenditures of each department
overseen by independently elected officials to those independently elected officials, and since the
15 disputed positions were within the parameters of the 2010 adopted budget and included in the
Office of the Comptroller’s 2011 proposed budget submission, pursuant to Charter Section 2608,
the County Executive’s non-binding recommendations regarding those budget items (i.e., to
delete them or funding for them) is and was ineffective to eliminate the 15 disputed positions or
the funding for the 15 disputed positions.

Pursuant to the Charter, as amended in 2006, any budget item within thé proposed budget of a
department overseen by independently elected officials as to which the County Executive had
recommended a deletion or reduction shall, nevertheless, be adopted as proposed by the

independently elected official unless, pursuant to Charter Section 2608, the Legislature, by -

affirmative action and a majority vote, strikes or decreases such budget item.

Since the Erie County Legislature did not cut any positions or decrease funding for any positions
in the Erie County Comptroller’s office at its annual budget meeting, Plaintiff is entitled to a
declaration of rights as requested herein but specifically that the staffing levels of the Erie County
Comptroller’s office for 2010 continue, fully funded, for fiscal year 2011.

Time is of the Essence
The 2011 fiscal year begins on January I, 2011 and the County Executive and/or County of Erie,
uncier the direction of the County Executive or those responsible to him, have caused notices of

lay-off to be prepared and delivered to the employees who occupy positions in the Comptroller’s

office.
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44, Upon information and belief, the County Executive, unless enjoined by this court, intends to
implement lay-offs of employees in the office of the Erie County Comptroller in violation of the
Erie County Charter as described above.

45. Unless declaratory and injunctive relief is granted to Plaintiff, irreparable harm to the checks and
balance of power among the executive, legislative and comptroller functions of Erie County
government and the budgetary process will occur.

46. Unless declaratory and injunctive relief is granted to Plaintiff, irreparable harm will befall the
taxpayers of Erie County because the annual one and a half-billion-dollar Erie County Budget
will not be subject to audits by a coordinate arm of County government, namely the staff of the

Comptroller’s office which is overseen by an independently elected official.
RELIEF REQUESTED

WHEREFORE, Plaintiff; Mark C. Poloncarz, Erie Coﬁnty— Comptroller, requests that this Court
direct entry of an Order and Judgment granting the féllbwing relief:

A. An Order declaring that as to any Erie County positions within a department overseen by an
independently elected official, that the independently elected official has the solé power. and
control over said positions and the Defendant County Executive does not have the power,
by fiscal means or any other means, to delete or abolish or un-fund positions within such
departments since such power is vested solely with the Erie County Legislature and not the
County Executive under the Erie County Charter as amended in 2006, and effective January
1,2007; and

B. An Order declaring that the County Executive’s “recommendations,” contained in his fiscal
2011 Tentative Budget regarding positions and/or funding of positions within departments

Comm. 1M-1
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overseen by independently elected officials, have and had no force and effect on positions
or funding or appropriations for such positions and are and were “recommendations” only.

. An Order declaring that the budgets of the departments overseen by independently elected
officials and each item therein were the “budgets” before the Erie County Legislature for
review and action at its annual budget meeting and without affirmative Legislature action by
majority vote to “cut” or “decrease” or “eliminate” funding of a position in the budget of
departments overseen by independently elected officials, those budgets of the independently
elected officials are and were “deemed to have been adopted without any further action by
the county executive” pursuant to Erie County Charter Section 2608(b); and

. An Order declaring that the Erie County Legislature’s purported action, at its annual budget

meeting, to “restore” 15 disputed positions in the Comptroller’s office, was unnecessary

under the Erie County Charter because all of the Erie County Comptroller’s positions, fully-

funded, were before the Legislature and the Erie County Legislature took no action to- . -

reduce the number of positions and took no action to reduce funding for any positions in the .

Comptroller’s Office; and

. An Order declaring that the December 13, 2010 County Executive’s purported “veto” of
alleged action by the Erie County Legislature regarding 15 positions in the Comptroller’s
Office is a “nullity” and without force or effect; and

. An Order preliminarily and permanently enjoining the County Executive, the County of
Erie, and any employee acting on behalf of the County Executive or the County, from
_taking any action to terminate any of the 15 employees whose positions the County
Executive had recommended be “abolished” or “unfunded” and enjoining the County

Executive and the County of Erie from taking any adverse action against said employees
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inciuding, but not limited to, failing to timely pay the salaries and benefits of said
employees during the penden;:y of this action; and

G. An Order preliminarily and permanently enjoining the effective date or any lay-off notices
issued to any employee of the Erie County Comptroller’s office, including, but not limited
to, the employees who 00;311py any of the 15 disputed positions that the County Executive
seeks to eliminate and enjoining the County of Erie from interrupting or delaying the
payment of any Wages, salary or benefits to any employees in the Comptroller’s Office
during the pendency of this action; and

H. An Order maintaining continuing jurisdiction over the proceeding to ensure timely and

proper compliance by all parties; and

An Otrder Granting such other and further relief as the Court may deem just and proper; and, it

il

Jetome D. Schad, Esq.
) //Attorney for Plaintiff, Mark C. Poloncarz
/7 199 Meadowview Lane
" Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)

is further,

Dated: December 17, 2010
Buffalo, New York
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VERIFICATION:

STATE OF NEW YORK)
COUNTY OF ERIE ) ss.

Mark C. Poloncarz being duly sworn deposes and says that he is the PLAINTIFF in
this action; that he has read the foregoing VERIFIED COMPLAINT and knows the contents
thereof; that the same is true to the knowledge of deponent, except as to the matters therein stated to
be alleged on information and belief, and that as to those matters he believes them to be true.

- Mark C. Poloncarz @(
Comptroller of Erie County New Yo

D ee/n:berZ 10

Sworﬁ to” 5@116 ﬂﬂl?ﬂA hfcia} 0 s
Az A
\

¥ JeromeD. Schad
Notary Public
Qualified in Erie County
My Commission Expires June 30, 2011
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COMPTROLLER

VOTERS
COMPTROLLER
MARKC.
POLONCARZ
ACSOUNTING, AvoIT 2 cenTRAL
' CONTROL ADMINISTRATION
COLLEGTIONS
2009 2010 2010 2011
) ~ COMPTROLLER Actual Adopted Adjusted . = Proposed
" Personal Services 2,971,380 3,395,784 3,395,764 - 2487477
Other 623.296 426,580 426,882 356245
Total Appropriation 3,594,876 3,822.684 3,822,665 2,553,423
Revenus 123,812 85,500 85500 85.500
County Share 3,470,864 3,737,164 3,737,166 2,767,923
Fvhilit A 24
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DESCRIPTION

The Erle County Comptroller is the in_depéndenﬂy elected official responsible under Arlicle 192 of the Erie
County Charter and Article 12 of the Administrative Code for performing the accounting, auditing, financial
reporting and fiscal functions of the County. The Comptroller is the Chief Accounting and Reporting Officer,

Chief Auditing Officer and Chief Fiscal Officer.

Accounting, Reporting and GCollections: Under the direction of the Comptroller, the County’s official
acceunting records are maintained and analyzed for, propriety, consistency and compliance with legal
requirements, policies, procedures and Generally Accepted Accounting Principles (GAAP) applicable to
govemmental entities. Reporis are previded to the Legislaturs, County Executive and taxpayers regarding the

fiscal condition of the County and fhe adequacy of and compliance with the Counly’s sysiem of internal )

accouniing controls.

As the Chief Accounting and Reporiing Ofiicer, the Comptroller's responsibilities include maintaining the
County's computerized general ledger, records of appropriations, encumbrances, expenditures and revenues,
and preparing intarim quariery #inancial statements, annual financial statements and the Countywide Cost
Allocation Plan, The Erie Counly Charter requires that the Comptroller prescribe accounting procedures to

departments in accordance with GAAP,

B b

Auditing: Financial audits performed by the Division of Audit and Control are designed fo ensure that assels
are safeguarded against unauthorized use or disposition; that transactions are exscuied in accordancs with
general or speciiic authorization of the charter, code, relevant stzfutes or legislative resolution; and that all
transactions are properly recorded in accordance with GAAP. Manzgement and petformance audits are
intended {o measure the efficiency of operations within deparimenis. Special audiis are conducted at the
request of he County Executive and the Legislature. The Division of Audit and Control also conducts special
in-depth reviews on a range ofissues and functions in Counly government,

Fiscal: As the Chief Fiscal Officer, the Compiroller aversees the fiscal affairs of the County. Primary funciions

include the receipt and invesiment of Coundy funds, disbursement of funds, structira and sale of nolas {o
meet the shori-term cash needs of the Counly, and structure and sale of bonds for approved capital projects.
The Compiroller also provides nvestment services to several County officials who are responsible for
maintaining their own bank accounts. The Comptroller serves as the financial advisor and chief accountant fo
the Buffalo and Erie County Public Library, which Is & separate legal corporation. The Complrolier is
responsible for payment of all debt service and mainfaining an agency fund and, as part of such
responsibilities, serves as the banker for state, county, and city courts,

MISSION STATEMENT

- The Comptroller's Office serves as the independent fiscal watchdog, providing fiscal leadership, ensuring : :
fiscal integrity, imely and accurate reporting, and maintaining the public trust and accountability through *

audits and revisws.

- ACCOUNTING. REPORTING AND COLLECTIONS

Program and Service Objectives
Develop and promulgate accounting policies, procedures and guidelines to all County departments in

accordance with GAAP.
Review, process and validate deparimental accounting transactions for accruals, encumbrances,
expenditures and reventes, and ensure transacfions are in compliance with established policies and

procedures and within authorized appropriations.
Ensure reconciliation of the County's bank accounts.
Develop and provide timely, accurate and informative accounting reporis fo the County Executive,

Legistature and departmenis for managerial use and control.

Prepare the County’s quarterly intetim and annual financlal statements, the annual financial report to
the New Yark State Compireller, and other financial reports as required, and to assist the County's
constltant in preparation of the countywide Caost Allocation Plan.

o Opfimize the income from invesiments.
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Key Performance Indicators

The primary objecﬁ'ves of the Investment program are as follows in order of imporiance: compliance
vith legal requirements; safeguarding of principal; ensuring sufficient liguidity; and obiamlng a

reasonable rate of retum.
Make timely and accurate disbursement of all funds consistent with the best interests of the County

and vendor requiremeants.

Ensure the availzbllity of cash resources as needed for the day-fo-day operation of County
government and the completion of autharized capital projects.

Develop effective plans, policies and proceduras for the borrowing and investment of funds in

compliance with New York State Law.
Working with the County's financial advisor and bond counsel, prepare all official statements for bond

and note sales.
Evaluate various financing aliematwes available to the Counly and structure financing plans io mest

County needs,

Ideniify and investigate tquestionable transactions uncavered in the pre-audit review of payment
requests submitied by depariments.

Tirmely deposit all revenues received to improve the County’s cash flow.

Monitor the collection of County property taxes during the period in which coliection and recording is
a mandated responsibility of local municipal tax receivers.

Properly process court orders requiring adjustments and comections fo outstanding property tax

amounts.

Top Priorities 2011

Work with Erie Counly Fiscal Stability Authority, the Administration and the Legislaturs to continue fo
improve the County’s financial condition and credit rating.
Work with the Administration and other departments and offices to Efﬁment]y operate and reduce the

cost of County government.
Continue to reduce the number of checks reconciled as the County employs more: direct deposits

‘and debit cards for payments to vendors and support collection clients.
Confinus the e-payables initiative and davelop new banking processes, interfaces and raa‘uonsmps
Further streamline the depositing of County receipis through automation.

- Further deploy the countywide electronic payments process for the acceptance of payments by credlt :

or debit card and electronic funds transfers or automated clearinghouse transactions.

Support the continued movement of offine financial, accounfing and related processes and'

fransactions to SAP.

* Working with departments, pariicularly the Depariment of Probation and Departrnent of Real Property .~ -

Tax Services, to maximize amounts recelvable and due to the Gounty.

Actual Estimated Estimated

2009 2010 2011
Number of investments completed annually 2220 2,100 2,100
Number of debt sarvice payments 64 64 &84
ECFSA Sat-Asides for Debt Service 0 7 12
Number of cash flow schedules/analyses 65 65 65
Court and bal orders managed 925 g25 925
Number of vendor, Probation and Senior Services PSA 45,113 53,941 54,760
checks issued, including e-payments
Trust checks issued 3,034 3,000 3,000
Transactions validated 263,376 275,000 275,000
361,734 364,000 364,000

Number of checks reconciled

TI__T1-21 e A 26
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Electrenic Benefits Issuance System paymenis 851,537 850,000 850,000
reconciled ‘
Number of month-end and year-end reporis produced 3,800 3,800 3,800
and distributad
Number of court orders for properly tax adjustments : 483 450 450
raviewed and processed
Schedulesfreports ~ prepared for the  County's 56/20 56/20 568/20
independent auditors
Outeome Measures
Actual Estimated Estimated
2009 2010 2011
Years in which GFOA's Cerlificate of Achlevement for 20 21 22
Excellence in Financial Reporting from the Government -
Finance Officers Assoclation of the United Ststes and
Canada is earmned
23 24 25

Consecutive years with non-quzlified cpinion on the

annual financial statemants

AUDIT AND CONTROL

Objectwes

Conduct financial and compiiance audits of records and accounts and managanent and performance
audits of County depariments, in accordance with the provisions of the Erds County Charter,

Administrative Code and Generally Accepted Government Auditing Standards (GAGAS) and submit

audit and other reports to the Legislaturs and County Executive.
Conduct special in-depth reviews of a range of issues and functions in County government.

Investigate and if necessary, act on all reports concerning possible waste, fraud or abuse in County
government. C

Top Priorities 2011

Key Performance Indicators

Confinue to increase the number, scope and range of audﬁs and specnal in-depth reviews of County
gavermnment.
Coniinue to rapidly respond to and investigate all “whistleblower’-type complaints and allegations

conceming possible waste, fraud or abuse in County government.
Through the new whistlieblower reporting mechanisms, encotrage the reporiing of potenifal waste,
fraud or abuse and develop new response processes to address such reporting.
Pursue the recruitment of new career auditor positions and personnel to buttress the Division of Audit

and Control and ensure audit continuity,

Aciual Estimated Estimated
2009 2010 2011
Number of financial and compliance audits andior 10 10 12
management reviews performed and reports issuad .
Number of special reviews underizken in conjunction 5 7 7
with Comptroller administration
86 100 100

Number of whistleblower complaints investigated

Evhilait A - .27
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2041 Budget Es¥mate - Summary of Persenal Services

Fund Centers 11200
- Job Current Yaar 2010 —————————Ensuing Year 2011
Camptroller's Office GmUp o Salary  Ne: DeptReq Na Exsc-Rec Mo:  Leg-Acopled Ramarks
Caost Centar 2001 Administrafion « Complroller
Full-tirme Fasitins
T COUNTY COMPTROLLER 50 H 530,613 H $80,615 1 $80513
2 DEPUTY COMPTROLLER . 18 1 $83,335 1 594,855 1 584,825
2 ASSQCIATE DEPUTY COMPTROLLER B 1 583,355 1 £83,355 ] 50 Deleta T
4 SECRETARY, COMPTROLLER 08 1 532,504 1 332,604 ] S8 Dzlete L
Total: 4 5395531 4 5291471 2 5175511
Cnst Center 1120020 Accounting
Full-tims Posiffons
1 DIRECTOR OF ACCOUNTING SERVICES 16 1 533,827 1 $93,627 1 $93,627
2 DIRECTCR OF GRANT ACCOUNTING SERVICES i8 1 383,827 1 593827 1 533,627
A CHIEF OF ACCOUNTING SERVICES 15 1 334,553 1 584,538 1 $84,558
4 SENIOR ACCOUNTING ANALYST 33 3 5218,451 3 £218,451 3 5218;451
§ ACCOUNTING ANALYST 11 1 51,452 1 531,452 1 557,432 .
5 SYSTEMS ACCOUNTANT 11 3 $170,035 3 §172,650 3 $172,680 l
7 SUPVDATAPRGTCL i 1 535,952 1 $55,952 1 555,952
8 ADMINISTRATIVE CLERK 07 1 535,922 1 $37.611 ] sa Dalete H
9 GHIEF ACCOUNT CLERK a7 3 $41,126 1 841,128 1 541,128 :
10 JUNIOR ACCOUNTANT or 1 530,585 1 $34.228 1 $34,598
11 PRINCIPAL CLERK 25} 1 539,855 i §39,855 1 §39,855 ' .‘
42 DATA PROCESSING CONTROL CLERK 05 2 572114 2 $72414 2 572,114
13 ACCOUNT CLERICTYPIST 04 3 SE7,480 3 530,118 3 580,118
14 SENIOR CLERK-TYPIST o4 1 £25,083 1 §27,737 1 $27,737 !
- - Tolal: ) 21 $1109848 2t $1123116 20 1085505 : : ’ : s A
“Cest Cenler 1120030 - Audit'and Control ' ' ' ¢
Fuil-tima Pasifions i
1 DEPUTY GOMPTROLLER - 7.1 so4es 1 391,485 1 591,465 ‘
2 SENIOR ACCOUNTING ANALYST 13 1 $72,817 1 $72,817 1 572,817 ,
3 SENICR AUDITOR 13 0t ST2817 1 572,817 o 50 Delete, -
4 STAFF AUDITOR " 3 $170,035 3 $172,860 a &0 Deiele' :
8 ACCOUNTANT AUDITOR og 2 531,655 2 $37,239 0 50 Deleler .
Total: 8 S4SBEI0 B S485899 27 515428 ’ '
Cast Center 1120040 Revenue Recoyery
Fufl-time Pasitions
1 ASSISTANT DIRECTOR OF REVENUE RECOVERY 11 1 $56,252 1 536,253 o §a Delzla
2 BILLING COLLECTIONS SPECIALIST 10 b] $32.333 1 $32,333 1 £52,333
3 SENIOR BILLING ACCOUNT CLERK o8 1 26,918 1 538,355 i §38,83¢
Totaf; 3 5145,501 3 §147.481 2 591,329
Cost Center 1120050 Ccllections
Full-tima Pesitions
1 SUPERVISING ACCOUNTANT H 1 $57.554 1 $57,534 a 50 Delels
. 2 JUNIORTAX ACCOUNTANT 09 H §41,584 ] 544483 a 50 Dalats
3 SENIOR CASHIER o7 2 587,760 2 S87,760 Q 0 Delete
4 GASHIEJ# . ta 7 $28,502 1 531,705 o] 50 Delste
£ DATA PROCESSING CONTROLCLERK a5 1 $35,517 i 333,517 H £33,51T
Tatak G §249,297 5 354,701 1 333,517
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2011 Budget Eslimate « Summary of Personal Sarvlces

& Cantar
Fund Centar; 11200 Iob Current Year 2618 c—— . Fnsuing Year 2011 ———

Comptrolla’s Office Group Sajary Mo Dapt-Req  Nar Exec-Ree  Moi  Leg-Adopted  Remarks

Fund Centar Summary Tatals
Full-tima: 42 53278577 42 52313788 27 51,550,045

Fund Centsr Tofals: 42 52,273,977 42 $2,313,763 a7 £1,550,045
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Fund: 110
Department: Comptroller
Fund Canter: 11200

COUNTY OF ERIE

2019 z0le 2011 2011 2011
2009 Legislative Adjusted Departasnt Exzcutive Lagislativa
Account Appropriaticons Actuals Adoptad rudgee Request Raccmmendation Adopted
500000 Full Tine - Salariaz 2,172,682 . 2,290,718 © 2,390,718 2,313,758 1,550,045 -
500330 Holiday Worksd 2,397 1,800 1,800 1,8cc 1,00 -
500350 Other Employ== Paymsntx 2,300 2,500 2,500 2,500 2,500 -
501000 Overtime 875 500 504 - - -
502000 Frings Meneflts 793,026 1,100,265 1,100,268 1,032,588 942,832 -
505000 Office Supplies 8,458 12,000 12,000 5,000 5,000 -
504200 Maintenance & R=pair 761 226G 300 - - -
510100 Qut OFf Area Travel - 1,000 1,000 - - -
510200 Traindng And Educaticn 5,093 7,000 7,000 4,000 €,000 -
515020 Prof=ssicmal Svos Contracts & Fass 412,767 415,830 415,850 3i50,%00 360,900 -
516030 Maintenange Conrtracts 1,730 3,300 3,300 1,500 1,580 -
530000 Other Expenasz 172 500 500 300 300 -
510600 ID Purchasing Ssxvices - 5,037 5,037 - 4,737 -
510700 ID Flast Sexvices - 154 1398 - 1,221 -
511260 ID Comptrolleyr's Offics Serviges {122,675) {113,200) {113,200} {118, 8i0) (11s, 860} -
#12215 ID DPW Mall Stvs - 3,500 3,500 - 3,3%5 -
580000 ID DISS Servicas 312,980 50, 199 80,2858 73,704 32,052 -
Total Appropriations 3,594,874 3,822,644 3,822,865 3,885,110 2,353,423 -
2010 2010 2011 2011 2011
) 2009 Leglslative. Adjusted. Departuent Exzcutive Laglslative
Account Ravenues Actuals Adopted Budget Request Reccmmendation Adopted
415050 Tre=asurer Fzes 76,550 50,000 Eg,009 50,000 56,000 -
422050 R-Paysbls Pobates - - - 55,000 - -
486000 Mise=llaneocus Recsipis 45,5658 35,000 35,000 35,000 35,000 -
466010 NSF Check Faeg 311 D] BoO ' 580 350 -
Totzl Reyonues 123,812 85,500 25,500 140,500 5,500 . -
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