
At a Special Term of the Supreme Court
held in and for the County of Erie, at the
Courthouse in the City of Buffalo, New
York on the 17th day of December, 2010.

HON. J'rHefll 8. b-L-ow;Ui4 lS.C.
PRESIDING mSTICE R+-F

STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

Mark C. Poloncarz,
As County Comptroller ofErie County, New York

Plaintiff,
vs.

Christopher C. Collins,
As County Executive of Erie County New York,

ORDER TO SHOW CAUSE

Defendants

December, 2010,

AFTER DUE DELIBERATION having been had, it is hereby,

INDEX NO. 2010/ 0125/,1

Upon the Affirmation of Erie County Comptroller, Mark Poloncarz, dated the 17'h day of

December 2010, and attached exhibits and the Verified Complaint sworn to the 17th day of

County of Erie

Erie County Legislature,
and

ORDERED, that Defendants;

SHOW CAUSE BEFORE TIllS COURT, at a Special Term, of Supreme Court, to be

held in and for the County of Erie, State ofNew York, in the Courthouse in the City of Buffalo,

part~, at (92 Franklin St., Buffalo, NY 14202 ,. f!5 -;' 58 Dclama6 '"' g., Ih!4iiile, liT I1j1;{Jz)

on the6l9-Vl.4ray of December, 2010 at 1(1 ~ ;30o'c1ock in the a.m / 'f"'!!!".of that day, or as soon

thereafter as counsel can be heard,
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Why an ORDER should not be made and entered herein, pursuant to CPLR Rule 2214,

Section 3001 and Sections 6301, 6311, and Rule 6312, and the Erie County Charter, as amended in

2006, and effective January 1, 2007, granting the following relief against the Defendants:

A. An Order declaring that as to any Erie County positions within a department overseen by

an independently elected official, that the independently elected official has the sole power

and control over said positions and the Defendant County Executive does not have the

power, by fiscal means or any other means, to delete or abolish or un-fund positions within

such departments since such power is vested solely with the Erie County Legislature and

not the County Executive under the Erie County Charter as amended in 2006, and

effective January 1, 2007; and

B. An Order declaring that the County Executive's "recommendations," contained in his

fiscal 2011 Tentative Budget regarding positions ancllor funding of positions within

departments overseen by independently elected officials, have and had no force and effect

on positions or funding or appropriations for such positions and are and were

"recommendations" only.

C. An Order declaring that the budgets of the departments overseen by independently elected

officials and each item therein were the "budgets" before the Erie County Legislature for

review and action at its annual budget meeting and without affirmative Legislature action

by majority vote to "cut" or "decrease" or "eliminate" funding of a position in the budget

of departments overseen by independently elected officials, those budgets of the

independently elected officials are and were "deemed to have been adopted without any

further action by the county executive" pursuant to Erie County Charter Section 2608(b);

and
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D. An Order declaring that the Erie County Legislatnre's purported action, at its annual

budget meeting, to "restore" 15 disputed positions in the Comptroller's office, was

unnecessary under the Erie County Charter because all of the Erie County Comptroller's

positions, fully-funded, were before the Legislature and the Erie County Legislatnre took

no action to reduce the number ofpositions and took no action to reduce funding for any

positions in the Comptroller's Office; and

E. An Order declaring that the December 13,2010 County Executive's purported "veto" of

alleged action by the Erie County Legislature regarding 15 positions in the Comptroller's

Office is a "nullity" and without force or effect; and

F. An Order enjoining the County Executive, the County of Erie, and any employee acting on

behalf of the County Executive or the County, from taking any action to terminate any of

the 15 employees whose positions the County Executive had recommended be "abolished"

or "unfunded" and enjoining the County Executive and the County of Erie from taking any

adverse action against said employees including, but not limited to, failing to timely pay

the salaries and benefits of said employees during the pendency of this action; and

G. An Order enjoining the effective date or any lay-off notices issued to any employee of the

Erie County Comptroller's office, including, but not limited to, the employees who occupy

any of the 15 disputed positions that the County Executive seeks to eliminate and

enjoining the County of Erie from interrupting or delaying the payment of any wages,

salary or benefits to any employees in the Comptroller's Office during the pendency of

this action; and

H. An Order maintaining continuing jurisdiction over the proceeding to ensure timely and

proper compliance by all parties; and
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I. An Order Granting such other and further relief as the Court may deem just and proper;

and, it is further,

SERVICE OF PROCESS:

ORDERED, that service, of a conformed copy of this Order to Show Cause, Affirmation

and Exhibits attached thereto in support of Plaintiff's motion, and the Summons and Verified
!(

Complaint, upon the Defendants shall be made on or before the 01. / day of December, 2010; and it

IS

ORDERED, that service, of a conformed copy of this Order to Show Cause, Affirmation

and Exhibits attached thereto in support of Plaintiff's motion, and the Summons and Verified

Complaint, upon the Defendants Christopher C. Collins, as County Executive of Erie County New

York, Erie County Legislature, and County ofErie shall be deemed sufficient by personal delivery

to the acting Erie County Attorney or to an Assistant or Deputy County Attorney at the offices of

the Erie County Attorney or by delivery in any other manner authorized by CPLR Section 308; and

it is further,

ORDERED that the Defendants shall file their verified answer to the complaint, and

affidavits, affirmations or other responding papers to the Court and to Plaintiffs counsel, no later

Tit·
than the 5t6()~./p.m. the 17_dayofDecember20IO. ~ .- -_. ~::::>~~2~ f

- •...--.----, c/'./'~2'/
C·/ / / "<, ~••~W A"./~/
~ ,h."· _.\ - ~/I~- -~

GRANTED: December 17, 2010
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

Mark C. Poloncarz,
As County Comptroller of Erie County, New York

Plaintiff,
vs.

Christopher C. Collins,
As County Executive of Erie County New York,

Erie County Legislature,
and

County of Erie

STATE OF NEW YORK)

Defendants

AFFIRMATION
In Support of Motion

For
Preliminary Injunction

INDEX NO. 2010/ 0/£5/3

COUNTY OF ERIE ) ss:

Mark C. Poloncarz, an attorney duly admitted to the practice oflaw before the Courts of the State of

New York, and the Plaintiff in the above action, under penalties ofperjury, affirms, upon

information and belief, as follows:

Relief Requested

1. I am the duly-elected Erie County Comptroller and am one offour independently elected

officials (clerk, comptroller, district attorney and sheriff) who preside over, manage, and prepare

annual fiscal budgets for a department within the government of Erie County.

2. I seek a preliminary injunction against the Defendants to preserve and continue the 2010

staffing levels of the Erie County Comptroller's Office as the 2011 staffing levels during the

pendency of this action because my 2011 proposed fiscal budget, as contained in the Erie County

Executive's Tentative Budget, continued those staffing levels for all of2011 and the Erie County
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Legislature took no action, by motion supported by a majority vote, to "cut" the positions and

took no action to "decrease" or "eliminate" funding for the positions in the Comptroller's office.

3. I further seek an order enjoining the effective date of any lay off notices that have been or

may be issued to any employees of the Erie County Comptroller's office who occupy positions

which the County Executive intend to abolish or not fund as of January I, 2011, including

particularly, those positions described below and enjoining any other adverse action against

those employees during the pendency of this action..

The Disputed Position at Issue in this Action

4. Fifteen positions [referred to hereafter as the "15 disputed positions"] and funding for those

15 disputed positions in the Erie County Comptrollers office were identified by the County

Executive as positions regarding which he made a recommendation to the Erie County

Legislature to abolish and not fund for the 2011 fiscal year but the Erie County Legislature took

no action to abolish and took no action to decrease the funding for those 15 disputed positions.

5. As the independently elected official overseeing the Comptroller's Office, I have the sole

power to manage my department within the parameters of the 2010 adopted budget. I did not

relinquish that power by failing to timely submit my 20II fiscal budget.

6. As required by Section 2602 of the Erie County Charter, as amended and effective on

January 1,2007, I timely filed the Comptroller's Office budget for fiscal year 2011 with the
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budget director on or before August 15,2010 and I continued 2010 staffing levels for 2011

which included the 15 disputed positions.

7. My Comptroller's Office proposed 2011 fiscal budget appears at pages 24 through 30 of the

County Executive's tentative budget.

8. A true copy of the Comptroller's 2011 fiscal budget is attached hereto as Exhibit A.

9. The Comptroller's 2011 fiscal budget Summary of Personal Services reports the

Comptroller's budget under the heading of "Positions" and the "Salary" and "No. [number] and

monetary amount designated "Dept. Req." [department requestland is attached as part of Exhibit

A at page numbered 28.

10. In the County Executive's Tentative 2011 Budget, the colunms to the right of the "Dept.

Req." and designated as "No." [number] "Exec. Rec" [Executive Recommendation] and

"Remarks" were supplied by and filled in by the Defendant County Executive.

11. The County Executive recommends and purports to "delete" certain positions in the Office

of the Comptroller by proposing to abolish each of the 15 disputed positions and fund them at

zero dollars for each position:

2010 2010 2011 2011 County County
Position Executive Executive

No. Salary No. "Dept. Rec. Rec.
Rea." No. rDollars)

Associate Deputy 1 $83,356 1 $83,356 0 $0
Comptroller
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2010 2010 2011 2011 County County
Position Executive Executive

No. Salary No. "Dept. Rec. Rec.
Req." No. [Dollars]

Secretary, Comptroller 1 $32,604 1 $32,604 0 $0
Administrative Clerk 1 $35,922 1 $37,611 0 $0
Senior Auditor 1 $72,817 1 $72,817 0 $0
Staff Auditor 3 $170,035 3 $172,660 I 0 $0
Accountant Auditor 2 $81,665 2 $87,239 0 $0
Assistant Director of 1 $56,252 1 $56,252 0 $0
Revenue Recovery
Supervising Accountant 1 $57,554 1 $57,554 0 $0
Junior Tax Accountant 1 $41,964 1 $44,165 0 $0
Senior Cashier 2 $87,760 2 I $87,760 0 $0
Cashier 1 $28,502 1 $31,705 0 $0

12. Each of the above fifteen (15) Comptroller positions is a position already in existence and

within the parameters of the 2010 adopted county budget and was included in the my proposed

2011 budget submission.

13. Defendant County Executive Collins, under the Charter as amended in 2006, has no control

over the above 15 disputed positions or the other Comptroller positions listed in Exhibit A.

14. Defendant County Executive Collins, under the Charter as amended in 2006, is not

authorized to abolish the 15 disputed positions or to de-fund, to un-fund or to refuse to fund

those positions.

Prior Proceeding

15. I previously commenced an Article 78 proceeding, which also sought declaratory relief,

relating to the 15 disputed positions and relief on a completely separate issue relating to

approximately 38 accountants in departments other than the Erie County Comptroller's Office

[hereafter the "prior proceeding"].
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16. The prior proceeding was entitled "In the Matter ofthe Application ofMark C. Poloncarz,

Individually and as Comptroller ofErie County New York v. Christopher C. Collins, As County

Executive ofErie County New York, et at" and filed under Erie County Index Number

20101011796. A true copy of the transcript of the proceedings before the Honorable Gerald J.

Whalen on November 17, 2010 is attached hereto as Exhibit B. A true copy of the DECISION

and ORDER ofthe Honorable Justice Gerald J. Whalen is attached hereto as Exhibit C.

17. In the prior proceeding, the Court correctly identified the core declaratory issue to be that

the tentative budget submitted by the County Executive to the Legislature included all of the 15

disputed positions with funding. Justice Whalen said:

The Comptroller seeks a declaratory judgment from this court
directing that the tentative budget submitted by the County Executive
to the Legislature be deemed to include the fifteen specific positions
in the Comptroller's office. If it is determined the positions are
considered a part of the tentative budget the Legislature will not be
required to add them. Apparently, this may impact the County
Executive's authority to strike those positions later in the budget
process. It may also obviate the need for a two-thirds vote by the
Legislature to restore the Comptroller positions should the County
Executive be authorized to eliminate the positions later in the budget
process." [Justice Whalen's DECISION and ORDER pp. 3-4, Exhibit
C attached]

18. In addition, in the prior proceeding, the Erie County Executive conceded that the 15

disputed positions were in the tentative budget and further that the County Executive's zeroing

out ofthe positions and zeroing out of the dollars for the 15 disputed positions in the

Comptroller's Office were mere recommendations only and had no force an effect [unless, of

course, the Legislature voted to adopt one or more of the County Executive's recommendations
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supported by majority of the Legislators]. The Court summarized the County Executive's

position as follows:

The County Executive claims that the tentative budget does include
the fifteen positions in the Comptroller's office and it is simply a
recommendation not to fund the positions. The Charter allows the
County Executive to make recommendations to not fund these
positions. There appears to be agreement between the County
Executive and Comptroller that the tentative budget submitted to the
Legislature includes the fifteen positions. The failure to include
funding for those positions is simply a recommendation by the
County Executive." [Justice Whalen's DECISION and ORDER p. 4,
Exhibit C attached]

19. Justice Whalen's DECISION and ORDER was granted November 19, 2010 and filed in the

Erie County Clerk's Office on November 24, 2010. Justice Whalen dismissed the proceeding as

to the 15 disputed positions in the Comptroller's office upon the ground that the controversy was

pre-mature before action by the Erie County Legislature. The Legislature had not met and voted

on the tentative budget. Justice Whalen dismissed the remaining portion of the prior proceeding

as to the transfer of a separate group of 38 accounting positions from other departments to the

Comptroller's office upon the Court's interpretation of the Erie County Charter on the merits. A

true copy of Justice Whalen's DECISION and ORDER in the prior proceeding is attached hereto

as Exhibit C.

20. I have filed and served a Notice of Appeal of the DECISION and ORDER in the prior action

only as to Justice Whalen's DECSION and ORDER relating to the 38 accounting positions and

not as to the Court's decision that the dispute regarding the 15 disputed positions in the

Comptroller's offices was not then ripe for judicial determination.
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Erie County Legislature's Budget Action

21. Pursuant to the Erie County Charter Section 2608, the Legislature, after public hearings,

conducted its annual budget meeting and, by motion supported by a majority vote, adopted the

Erie County budget with certain decreases and certain other increases on or about November 30,

2010.

22. The Erie County Legislature took no action to cut positions and took no action to decrease

funding or to eliminate funding for the 15 disputed positions in the Erie County Comptroller's

office or to otherwise reduce the staffing and funding levels below the 2010 levels and the level

proposed by me as Erie County Comptroller when I submitted my proposed 2011 fiscal budget

as reported in Exhibit A annexed hereto.

23. Since the Legislature took no action to cut positions or funding for the 15 disputed positions

in the Comptroller's office regarding which Defendant County Executive Collins had made

recommendations for cuts and zero funding, the tentative budget as to the Erie County

Comptroller's Office, as proposed by me in the Comptroller's 2011 fiscal budget and reported in

Exhibit A, is "deemed to have been adopted without any further action by the county executive"

and all ofmy 2011 proposed staffing and funding levels are final and in effect

24. Nevertheless, the Erie County Legislature, by motion supported by a majority vote in favor,

did pass the Erie County Budget with the 15 disputed positions identified as action to "Restore"

those positions.
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25. Attached hereto as Exhibit D is a true copy of the record of the action taken by the Erie

County Legislature and referenced as "COMM. 17E-1 (2010)" "AS AMENDED: NOVEMBER

30,2010."

26. The purported action by the Legislature regarding the 15 disputed positions are listed on

Exhibit D at page 4 and is among approximately 154 actions taken by the Legislature but such

action was wholly unnecessary since only the Legislature, not the County Executive, could cut or

decrease funding for a position or positions in a department overseen by an independently

elected official.

County Executive Veto

27. On December 13,2010, the Defendant Erie County Executive Christopher Collins vetoed

each and everyone of the 154 actions taken by the Legislature.

28. As to the 15 disputed positions in the Comptroller's office, the County Executive's veto is a

nullity and meaningless since the Legislature did not cut any of the 15 disputed positions and did

not decrease the funding for the 15 disputed positions.

Erie County Legislature's Override Meeting

29. On December 14,2010, the Erie County Legislature convened pursuant to Erie County

Charter Section 2608(C) and voted to override the County Executive's vetoes. Although a

majority voted in favor of overriding the County Executive's vetoes, they did not do so by a two

thirds majority of all members and the override failed.
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30. As to the 15 disputed positions in the Comptroller's office, the Erie County Legislature's

attempted override of the County Executive's veto, is meaningless since the Legislature had not

cut any of the 15 disputed positions and did not decrease the funding for the 15 disputed

positions and, by that date of December 14,2010, my Comptroller's budget which included

those 15 disputed positions had already been "deemed adopted without any further action by the

county executive."

Plaintiff's Claims have Merit and a Substantial Likelihood of Success

31. Prior to the passage of the 2006 amendments to the Charter, which amendments were

approved via local law by the Legislature, County Executive and the public by a referendum and

became effective on January 1, 2007, Erie County was governed primarily by two branches of

government: the executive and legislature.

32. As a result of the 2004-2005 "Red-Green" budget crisis and the failure of the prior county

executive's office to nrovide accurate information to the public, the Charter was amended to
< -

significantly decrease the powers of the County Executive in relation to proposing tentative

annual budgets and controlling adopted budgets and significantly increase the powers of the

Legislature and Comptroller's Office.

33. The 2006 Charter amendments split the governing power of Erie County into three branches:

the executive, legislature and comptroller's office.
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34. The 2006 Charter amendments stripped the county executive's office of the power to

manage the budgets of independently elected officials (clerk, comptroller, district attorney and

sheriff) and granted exclusive control over "departments overseen by the independently elected

officials" to those independently elected officials "who shall have the power to manage their

departments within the parameters of the adopted budget." [Charter, Article 26, Section

2607(b)].

35. Under the 2006 Charter amendments at Section 2602, the independently elected officials

keep control of the development of their next year's fiscal budget of their respective departments

and can only lose that control by failing to timely submit their budget estimates, in which case,

the Director of Budget and Management is charged, under Section 2602(f) to step in to prepare

the budget estimate. For the 20 II fiscal year, my budget was timely submitted and a true copy

ofmy budget, as part of the County Executive's tentative budget, is attached as Exhibit A.

36. Pursuant to the 2006 Charter amendments, at Section 2607(b), the County Executive does

not have the authority to control the hiring and firing or the allocation of staffing of the

independently elected officials, and as such, has no power or authority to dismantle the mandated

audit and accounting functions of the Comptroller, a coordinate arm of the Erie County

government.

37. Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive had the

power over various other important fiscal decisions necessary to operate County government:
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A. Under Charter Section 2607(a), the Legislature, not the County Executive, has the power
to address deficits, ifany, which may arise within a department overseen by an
independently elected official during any fiscal year.

B. Under Charter Section 2607(b), the Legislature, not the County Executive, has the power
to impose quotas, allotments or other cost control measures on the independently elected
officials if the need arises due to a budget deficit.

C. Under Charter Section 2608, the Legislature, not the County Executive, has the power to
adopt the county budget and to make deletions or additions thereto.

38. The scope of the comptroller's oversight duties include that "the comptroller shall" oversee

the "general and operatingfund revenues" of the county [Charter Article 19, Section 1902]

[emphasis added].

39. The comptroller is required to "Conduct financial and compliance audits ofthe records and

accounts ofall officers and employees charged with any duty relating to county funds or funds

for which the county is responsible in conformity with generally accepted auditing standards as

prescribed by the American institute ofcertifiedpublic accountants and the comptroller general

ofthe United States, and submit such audit reports to the legislature." [Charter, Article 19,

Section 1902(e)]. [emphasis added].

40. "The comptroller is required to "Conduct management andperformance audits ofcounty

administrative units and county funded programs in conformity with generally accepted auditing

standards as prescribed by the American institute ofcertifiedpublic accountants and the

comptroller general ofthe United States and submit such audit reports to the legislature"

[Charter, Article 19, Section 1902(g)] [emphasis added]; and; due to the important nature of
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these audits, the budget director is then mandated to "report to the county executive on the

implementation ofsuch audit recommendations ... ." [Charter, Article 3, Section 305].

41. There is no higher public purpose than the oversight and audit ofpublic funds to prevent

theft, misappropriation, improper diversion and waste of county taxpayer money.

Irreparable Harm

42. The check and balance system incorporated in the Erie County Charter, as amended in 2006

effective January 1,2007 with the Executive, Legislature and Comptroller as coordinate arms of

the government, will immediately be undone and disrupted if the County Executive's

interpretation of the Charter is permitted to be implemented on January 1, 2011 with the

termination of funding for the 15 disputed positions.

43. The public purse cannot be protected and the fundamental checks and balances within the

Erie County government cannot be maintained if the Comptroller's "audit" functions are

abolished or other staffing is eliminated so that accounting functions and audit functions cannot

be routinely conducted beginning January I, 2011.

44. The County Executive intends to lay off all of the Comptroller's employees who occupy the

15 disputed positions and layoffnotices have been or will be issued to them before the Court has

an opportunity to hear Plaintiff on this motion.
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45, The only enterprise or activity which will be benefited by or facilitated by or encouraged by

the Defendant County Executive's recommendation to abolish the audit function of the Erie

County Comptroller will be criminal enterprise and other unlawful activity that will result in

misappropriation or improper diversion of county taxpayer money by persons not yet known

who would be able to commit such egregious actions without fear of audit and discovery,

46, The public harm caused by the risk of fraud, theft and abuse regarding a billion and a half

dollar annual budget because those taxpayer dollars will not be subject to oversight by a staff of

auditors under the control of an independently elected Comptroller is too grave to allow to occur

even for one day,

Time is of the Essence

47, The time line for adoption of the 2011 fiscal budget for the County of Erie was completed

on December 14,2010 with the Legislature's failed attempt to override the County Executive's

vetoes,

48, Upon information and belief, pursuant to the County Executive's directions and his stated

position regarding the 15 disputed positions in the Comptroller's office, the employees who

occupy the 15 disputed positions will have received lay off notices, effective January 1, 2011,

unless this Court enjoins the effective date of such notices and/or determines that they are null

and void,
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49. Except as to the proceeding heretofore conducted before the Honorable Justice Gerald J.

Whalen, referred to above, no previous application has been made to this, or any other, Court for

the relief sought herein.

WHEREFORE, Plaintiff requests that this Court grant Plaintiff s motion for a preliminary

injunction and for relief contained in the attached Order to Show Cause and his complaint, together

with such other and further relief to which the Court may deem just and proper.

Dated: December 17, 2010
Buffalo, New York
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COMPTROLLER

VOTERS

COMPTROLLER
MARKC.

POLONCARZ

ACCOUNTING.
REPORTING Il
COLLECTIONS

AUDIT :.
CONTROL

CENTRAL
ADMINISTRATIOII

2009 2010 2010 2011
COMPTROLLER Actual Adopted Adjusted Proposed

Personal Services 2,971,380 3,395,784 3,395,784 2,~97,177

Other 623.298 426.880 426.882 356.246
Total Appropriation 3,594,676 3,822,664 3,822;666 2,853,423
Revenue 123.812 85.500 85.500 85.500
County Share 3,470,884 3,737,164 3,737,166 2,767,923
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DESCRIPTION

The Erie County Comptroller is the independentiy elected ofiicial responsible under Micie 19 of the Erie
County Charterand Article 12 of the Administrative Code for performing the accounting, auditing, financial
reporting and fiscal functions of the County. The Comptroller Is the ChiefAccounting and Reporting Officer,
Chief AuditingOfficerand ChiefFiscal Officer.

Accountina. Reporting and Collections: Under the direction of the Comptroller. the County's official
accounfing records are maintained and analyzed for, propriety, consistency and compliance with !egal
requirements, policies, procedures and Generally Accepted Accounting Principles (GAAP) applicabie to
governmental entities. Reports are providedto the Legislature, CountyExecutive and taxpayers regarding the
fiscal condition of the County and the adequacy of and compliance with the County's system of intemal
accounting controls,

As the Chief Accounting and Reporting Officer, the Comptroller's responsibilities include maintaining the
County's computerized general/edger, records of appropriations. encumbrances, expenditures and revenues,
and preparing interim quarterly financial stalements, annual financial statements and the Countywide Cosl
Allocation Plan. The Erie County Charter requires that the Comptroller prescribe accounting procedures to
departments in accordance withGAAP. .

Auditing: Finenelal audits performed by the Division of Audil and Conlrolare designed to ensurethat assets
are safeguarded against unauthorized use or disposition; that transactions are executed in accordance with
general or specific authorization of the charter, code, relevant statutes or legislative resolution; and that all
transactions are properly recorded in accordance wilh GAAP. Management and performance audits are
intended to measure the efficiency of operations within departments. Special audits are conducted at the
request of the County Executive and the Legislalure. The Division of Audit and Control also conducts special
in-depthreviews on a rangeof issuesand functions in County government.

Fiscal: As the Chief"Fiscal Offlcer, the Comptroller oversees the fiscel affairs of the County. Primaryfunctions
include the receipt and investment of County funds, disbursement or funds, structure and sale of notes to
meet the short-term cash needsof the County, and slructure and sale of bondsfor approvedcapital projects.
The Comptroller also provides investment services to several County officials who are responsible for
maintainingtheir own bank accounts. Tile Comptroller servesas the financialadvisorand chiefaccountantto
the Buffalo and Erie County Public Llbrary, which is a separate legal corporation. The Comptroller is
responsible for payment of all debt service and maintaining an agency fund and, as part of such
responsibilities, servesas the banker for state, county, and citycourts.

MISSION STATEMENT

The Comptroller's Ofiice serves as the independent fiscal watchdog, prOViding fiscal leadership, ensuring
fiscal inlegrity, timeiy and accurate reporting, and maintaining the public trust and accountabifijy through
audits and reviews.

ACCOUNTING, REPORTING AND COLLECTIONS

Program and Service Objectives
• Develop and promulgate accountlnq policies, procedures and guidelines to all Countydepartments in

accordance with GAAP.
• Review, process and validate departmental accounting transactions for accruals, encumbrances,

expenditures and revenues, and ensuretransactions are in compliance with established policiesand
procedures and withinauthorized appropriations.

• Ensurereconciliation of the County's bankaccounts.
• Develop and provide timely. accurate and informative accounting reports to the County Executive,

Legislature anddepartments for managerial useand control.
• Prepare the County's quarterlyinterimand annual financial statements, the annual financial reportto

the NewYork State Comptroller, and other financial reports as required, and to assist the County's
consultanlin preparation ofthe countywide CostAllocation Plan.

• Optimize the incomefrom investments.
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• The primary objectives ofthe investment program areas follows in order ofimportance: compliance
with legal requirements; safeguarding of principal; ensuring sufficient liquidity; and obtainIng a
reasonable rateof return.

• Make timely and accurate disbursement of all funds consistent with the best interests ofthe County
and vendor requirements.

• Ensure the availability of cash resources as needed Tor the day-to-day operation of County
government endthecompletion of authorized capital projects.

• Develop effective plans, policies and procedures for the borrowing and investment of funds in
compliance with NewYorkState Law.

• Working with theCounty's financial advisor and bond counsel, prepare all official statements forbond
and note sales.

• Evatuate various financing alternatives available to the County and structure financing plans to meet
Countyneeds. .

• Identify and investigate questionable transactions uncovered in the pre-audit review of payment
requests submitted by departments.

• TImely deposit allrevenues received toimprove theCounty's cash flow.
• Monitorthe coilection of County property taxesduring the period in whichcollection and recording is

a mandated responsibility of focal municipal taxreceivers.
• Properly process court orders requiring adjustments and corrections to outstanding property tax

amounts.

Top Priorities 2011
• Work with Eri~ County Fiscal Stability Authority, theAdministration and the Legislature to continue to

improve theCounty's financial condition and credit rating.
• Work with theAdministration and other departments and offices to efficientfy operate and reduce the

cost ofCounty government.
• Continue to reduce the number of checks reconciled as the County employs more direct deposits

and debit cards forpayments tovendors and support collection clients.
~ .Continue the e-payables initiative and develop Dew baiiking processes, interfaces and relationships.
• Furtherstreamline thedepositing of County receipts through automaiion.
• Further deploy thecountywide electronic payments process fortheacceptance ofpayments by credit

ordebit card and electronic funds transfers orautomated clearinghouse transactions.
• Support .the continued movement of ofiline financial, accounting and related processes and

transacfions to SAP.
• Working withdepartments, particularly the Department of Probation and Depariment of ReelProperty

TaxServices. tomaximize amounts receivable and due to theCounty.

Key Performance Indicators
Actual Estimated Estimated

2009 2010 2011

Number ofinvestments completed annually 2,220 2,100 2,100

Number ofdebt service payments 64 64 64

ECFSA Set-Asides for DebtService 0 7 12

Number of cashflowschedules/analyses 65 65 65

Courtendbail orders managed 925 925 925

NLimber of vendor, Probation and Senior Services PSA 45,113 53,941 64,700
checks issued, inclUding e-payments

Tnust checks issued 3,034 3,000 3,000

Transactions vafidated 263,376 275,000 275,000

Number of checks reconciled 361,734 364,000 364,000
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Eleclronic Beneiils Issuance System payments 851,537 850,000 850,000
reconciled

Number of month-end and year-end reports produced 3,900 3,900 3,900
and distributed

Number of court orders for property tax adjustments 483 450 450
reviewed and processed

Schedules/reports prepared for the County's 56120 56120 56120
independent auditors

Outcome Measures
Actual Estimated Estimated
2009 2010 2011

Years in which GFOA's Certificete of Achievement for 20 21 22
Excellence in Financial Reporting from the Government
Finance Officers Association of the United States and
Canada is earned

Consecutive years with non-qualified opinion on the 23 24 ?"_0

annual financial statements

AUDIT AND CONTROL

Objectives .
II Conduct financial and compliance audits ofrecords andaccounts and management and performance

audits of County departments, in accordance with the provisions of the Erie County Charter,
Administrative Codeand Generally Accepted Government AUdiiing Standards (GAGAS), and submit
auditand otherreports to tha Legislature and County Executive.

• Conduct special in-depth reviews ofa range of issues and functions in County government.
• Investigate and ifnecessary, acton all reports concerning possible wasta, fraud or abuse in County

government.

Top Prloritles 2011
• Continue to increase the number, scope and range of audits and special in-depth reviews of county

government.
• Continue to rapidly respond to and investigate all "w"histleblower"-type complaints and allegations

concerning possible waste,fraud or abuse in Countygovernment.
• Through the newwhistleblower reporting mechanisms, encourage the reporting of potential waste,

fraud orabuse and develop newresponse processes 10 address such reporting.
• Pursue therecruitment ofnewcareer auditor positions andpersonnel to buttress theDivision ofAudit

and Control and ensure audit continuity.

Key Performance Indicators
Aclual Estimated Estimated
2009 2010 2011

Number of finencial and compliance audits and/or 10 10 12
management reviews performed and reports issued

Number of special reviews undertaken in conjunction 5 7 7
with Comptroller administraiion

Numberof whistIeblower complaints investigated 86 100 100
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2011 Budget Estimate. Suml7\2ry of Personal Servlces

Fund Cemer: 11:<00
CurrenlYear20iOJob EnsuingYear2011

Comptroller's Offlce Group
N< Salary N< Depl·R:q No: Exec-Rec No: Leg·Aoopl=O Ramarks

Cost Center 1120010 Adminisl;:afion· Comptroller

Full-tiIT.~ PosiUons
---_._-------------_._....._._..........._._._._. __....._..._---

COUNT'{ COMPTROLLER 50 S5O,515 $30,615 $80,615

2 DEPUTY COMPTROLU:::R re $S9,9sa 594,8% 594,885

, ASSOCIATE DEFUTY COMPTROLLER is 583,3513 SS3,356 SO Delate

SECRETARY, COMPTROLLER OB 532,804- 532,6C4 SO Delele

Tolal: 4 5286,531 4 $291,471 2 $175,511

ceetcerser 1120020 A=unling

Full-lima Positions-----_.._----------_.__.....-.._----_.._._......_.._.. ---_._._-
DIRECTOR OFACCOUNTING SERIJlCES 15 $93,627 $93,827 $93,627

2 DIRECTOR OF GRANT ACCOUNTING SERVlCES 15 S93,827 $93,627 $93,627

3 CHIEFOFACCOUNTING SERVICES 15 S84,558. 1 $84,558 $84,558

4 ~ENJORACCOUNTING ANALYST 15 $218,451 3 5218,451 $218,451

5 ACCOUNTING AN.b,LYST 11 581,452 S<i1,452 551,452

SYSTEMS ACCOUNTANT 11 $170,035 $172,550 a $172,560

7 SUPVDATA PR CTCl 10 555,952 $55,952 $55,952

AOMINIS1?ATIVECLERK 07 $35,922 537,611 SO Delete

CHIEFACCOUNT ClERK 07 $41,126 $41,126 541,128

10 JUNIOR ACCOUNTANT 07 $30,586 $34,228 534,228

11 PRINCIPAL CLERK 05 $39,855 539,855 $39,655

12 DATA PROCESSING CONTROL CLERK 05 $72,114 2 572,114 572,11-i-

13 ACCOUNT CLERK·TYPIST 04 $87,460 $90,118 a 580,118

14 SENIOR CLSRK·TYPIST 04 $25,083 $27,737 $27,737

Totar: 21 $1,109,848 21 '\:1,123,116 20 51,085,505

Cosl center 11:<0030 AlJdit end Contra!

FIJf!·tiTlE pasiiians
~---------------------_._._-_._-----+-+++_._---_._--

DEPUTY COMPTROLLER 17 $91,455 $91,455 .';91,465

2 SENJOR ACCOUNTING ANALYST 13 $72,817 $72,817 572,817

a SENiORAUDITOR 13 ~72,817 $72,817 SO

4 STAFFAUDITOR 11 5170,035 S172,680 SO

5 ACCOUNTANT AUDITO!'! 09 2 S81,685 2 S87,239 SO

Tofa!: $488,800 $':SS,999 2 . "'0<>,'<0':'

Cost Center 112004() RevenlJeRacovelj'

FiJl-tims pasitions
.~-_._.. _.__.. __._--_._..---~~-------_ .. -_.. _......._-_..._.__.. -

ASSiSTANT DIRECTOR OFREVENUE RECOVERY 11 $55,252 556,252 0 SO

2 BllUNG COLLECTIONS SPECIALIST 10 $52,333 $52,333 $52,333

a SENIOR BilliNG ACCOUNT CLERK 08 $25,916 538,853 S::.a,8>S

reeo $145,501 a $147,181 2 S91.22g

Cost Center 11.20050 Ccl1sctians

Full·tiTlE Pasilians____________••__.____+_••_._•••___.. ___________.._.•a

SUPERVISING ACCOUNTANT 11 $57,554 S57,S,5.el SO

2 JUNIOR TAXACCOUNTANT 09 $41,!?64 544,185 SO

3 SENIORCASHIER 07 2 $87,700 $67,760 SO

4 CASHIER 05 r $28,502 S31,705 0 SO

5 DATA PROCESSING CONTROL CLERK 05 $33,517 $33,517 $33,517

Total: $249,297 , $254,701 $S3,S17

Delele ,

Delale,

Delete

Det"le

Delete

Delete
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2011 3lJdgei Estlmate , SlJmm~ry of Per.sonalServlces

·------EnsuingYear2011-------
Fund Ceflmr: 11200

Comptroller's Offi~e

Fund Center summerv Totals

Job
Group

curreot'reer aoio

No: Salary No: Dept-Req No: 2::ee·Ra: No: leg-Adopted Remarks

Exhibit A

Full-uITli': 42 $2,279,977 42 52,313,788

Fund C=.n~rTotaJs: 42 52,279,977 42 $2,313,768.

29

27 51,550,045

27 $1,550,045
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Fund:

Pep~rt=-'li::

Fu..'ld C~!lter:

110

Compi:rol1~r

1l.200

COONTI' OF ERIE'

ACCOll.'li: AppropriatioIls

500000 Full Tin.:'l. - Salaries

500330 Soliday Horked
500350 othe: :tmploy~e l'aj-"TIl=t.s:

501000 Overtime

502000 Fringe 3 ...nefit::r
505000 Office SUpplies
50• .200 Mainten;mce ~ Repair

510100 Out Of }o.rea 'I'rav~l

510.200 Trai..'ling }o..n<:i Xducation
515020 l'rofe.sl:i=l svcs Contract"s '" r'ees

515030 Midntenance C=tracts
530000 oth= rJ..-pense.s:

9101000 1:0 Purci:Ol.sing Se::vic~s

910700 :;::0 .l!'lee:t: sezvdces
~lJ..200 m COIllptroJ.ler's Offic~ Sorvic~.=:

~12213 m DPIi" M"-il Srvs

980000 :m D!SS Services

Total ....ppropri~tions

.2010 2010 :2011 " 2011 2011

200S :L.egislative Adju;ted Pet'art:nent: Executive Lo!:gida.i:ive

J..ctual::r Adopted 3uogoi: Koquest i<eeOlmle..":ldat.ioil. Aoopted

2,172,582 2,290,7l8 2,290,711 2,313,75! 1,5S0,0'{S

2,397 1,100 1,1100 1,100 1,100

2,300 2,500 2,500 2,500 2,500

975 sao sao
793,026 1,100,255 1,100,26"6 l,032,S.;;1 94:2,1132

B,-!.SS 12,000 12,000 5,000 5, 000

'" .ao 000
1, 000 1, 000

9, 093 7,000 7,000 ii,OOD ',000
-!.12,757 .{15,150 ~15, ~50 360,!l00 360,!00

1,750 3,300 3,300 1,500 1,500

'" 500 500 lao 300
5,037 5,037 4,737

lH ass 1,221

(l22,575) /113,200) {1J.3,200} /lB,HOJ l1U,1l60)

3,500 3,500 3,3'6
312,%0 90,199 '0,119' 79, ?oot sa, 052

3,594,576' 3, !22,'o~ 3,1122,56'5 3,i!5,l.l0 2,153,<1;23

2010 2010 .2011 .2011 2011

2009 LeSi.l:l __t.Lve Adju:l:t.ed !lepOl.rb:1CJlt ~cutive Les-l_s~Ol.tive

J".ccou"''''l-t zevenues ....ctu01111 "'_dopt~d Budget :':-"quest R",ccrr<ne."1&tion Adopted

~1305a Treasu:rer Fe~s 76",350 50, 000 30,000 50, 000 50,000

-4,.22030 E-:?~Fhl::= :r..~~te.:5 55,000

{<iSOOO Hisc:::l1=eoU3 Receipts ~S',566' 35,000 35,000 25,000 35,000

"56010 NS1' Chech .rees '" sao 500 SOO soc

'l'ot.z.l xeveaues 1.23,H.2 ~5,500 !5,SOO UO,500 !5,SOO

Exhibit A 30 Comm. 1M-1 
Page 25 of 96



Respondents.

JENNIFER PERSICO, ESQ.
Appearing for Erie Co. Legislature,
Democratic Majority of Erie Co. Legislature

25 Delaware Avenue
Buffalo, New York
November 17, 2010
MOTIONS
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PART 22

Index No. 2010/011796

Petitioner,

COUNTY OF ERIE

-against-

MARK C. POLONCARZ,

SUPREME COURT

STATE OF NEW YORK

RICHARD T. SULLIVAN, ESQ.
and H. TODD BULLARD, ESQ.
and SVETLAND K. IVY, ESQ.
Appearing for County Executive, Erie County,
Erie County Budget Director

HONORABLE GERALD J. WHALEN
Supreme Court Justice

JEROME D. SCHAD, ESQ.
Appearing for the Plaintiff

CHRISTOPHER t. COLLINS, Individually and a$ County Executive of
Erie County New York; THE ERIE COUNTY LEGISLATURE and DANIEL M.
KOZUB, TIMOTHY M. KENNEDY, BARBARA MILLER-WILLIAMS, RAYMOND W.
WALTER, DINO J. FUDOLI, MARIA R. WHYTE, BETTY JEAN GRANT,
THOMAS J. MAZUR, CHRISTINA W. BOVE, KEVIN R. HARDWICK, LYNN M.
MARINELLI, LYNNE M. DIXON, JOHN J. MILLS, THOMAS A. LOUGHRAN,
and EDWARD A. RATH, III, Individually and as the duly elected
Legislators constituting the ERIE COUNTY LEGISLATURE; GREGORY
C. GACH, Erie County Director of Budget and Management; THE
COUNTY OF ERIE,

A P PEA RAN C E S:
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six Republicans of Erie Co. Legislature
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THE CLERK: Poloncar·z versus Chris Collins et

al. Your appearances, please, for the record.

MR. SCHAD: Jerome Schad representing Petitioner

Poloncarz.

MR. BULLARD: Todd Bullard, representing

Respondents County of Erie, Christopher Collins, and

Gregory G. Gach.

THE CLERK: Richard sullivan of Harris Beach,

Your Honor. I'm here on behalf of the county executive,

the county, and the budget director, along with

Mr. Bullard .

. MS. IVY: Svetlana Ivy. I'm here with Harris

Beach as well. .,

THE COURT: Very good. Counsel.

MS. PERSICO: Jennifer Persico on behalf of the

Erie County Legislature and the Democratic Majority of the

Erie County Legislature.

MR. BENNETT: Ronald Bennett here on behalf of

the six Republicans of the Erie County Legislature ..

THE COURT: Welcome to all. We have an

application, I believe, Mr. Schad, on behalf of your

petitioner. My question initially I think is that we have

some objections to the service issue and unless somebody

disagrees I think we maybe ought to address that issue to

see if .we have everybody properly before the Court with

RA K. SCRUGGS, C.S.R. - SUPREME COURT REPORTER·
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jurisdiction.

MR. SCHAD: Sure, Your Honor. I can address

th~t if I may. I filed the affidavits ~f service. I

think I supplied the copies to the Court on the filing.

What we have are appearances by the County Executive, by

the County, by the budget director, by the Legislature,

and by the Majority members with no objection on any

service issues. We have an obj ection by' the Minority 'wi th

regard to the minority, and while I'm the drafter of the

language of the order to show cause, trying to be precise

in a tight time frame, the description of service is that

the service would occur on the fourth floor of th~ Erie

County -- the hall, because I lihderstood that's right

where the offices were. I went there and found one

person, it turns out to be'thedeputy cl~rk of the

Legislature in the absence of the clerk. With a five

o'clock deadline approaching, not seeing anyone else,

asked if he was in fact authorized to accept service of

all the legislators; he indicated that he was, and for the

Legislature. I delivered to him 15 copies for the

individuals, one for the Legislature, to duplicate on the

legislative side what I'd already done with the county

attorney and asked him did he have authority to accept

service for the Legislature. He confirmed he did. Those

affidavits are filed, I think the service is sufficient

RA K. SCRUGGS, C.S.R. - SUPREME COURT REPORTER
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under these circumstances.

THE COURT: Thank you, Mr. Schad. Counsel,

anybody wants to be heard -- Mr. Bennett, specifically you

on the service issue?

MR. BENNETT: Yes, Your Honor. Very simply;

under 308 if you're going to serve not directly,

personally, then you have to serve by mail. There's no

affidavit that I know of, and none of our legislators

received any of the pleadings by mail; so it's our

objection that the process was not complete on the

legislators.

THE COURT: Mr. Bennett, would you agree,

though, that the Court has the authority to remedy the

situation by directing service in a manner, in such a way

that we can. get service on your clients in t h is

proceeding, and I guess what I'm inclined to do, if you

think that your clients are somehow prejudiced by this~

I'm inclined to give the petitioners an opportunity·to

serve in some fashion that allows you and your clients to

have proper notice and reschedule this matter to be back

before the Court. Is.that something that you're asking me

to do or are you in a position to waive your service at

this time?

MR. BENNETT: Yes. The show cause -- the show

25 cause references CPLR 308 which we all know is the process
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for serving. That's what was done. What we object to is

the individual in the pleadings. They are named as

individuals. They are members of the Legislature and they

appear as legislators. I don't have a problem with that.

What I do have -- because they weren't served

individually -- I object to them being named as

individuals. They're just legislators doing their job.

They havei~munity of the Legislature in doing their job,

and why they were named as individuals in a lawsuit which

may result in damages and whatever is unacceptable.

THE COURT: So do I understand -- maybe I'm

misunderstanding, so forgive me if I am.-- are yous~ying

. that were the petitioner in a position' to agree on the

record to strike reference to them ihthe pleadings.in

their individual capacity and leave them in as their

legislative capacity that you would waive your objection

to any service issues?

MR. BENNETT: That is correct, Your Honor.

THE COURT: Okay. Mr. Schad, what do you think

about that?

MR. SCHAD: On behalf DI petitioner we would so

agree to waive that as individually. It was not meant in

any way to hold them accountable personally. It was

solely because of their legislative role in this process.

THE COURT: Ms. Persico, you rise.
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MS. PERSICO: I do, Your Honor, only to join in

Mr. Bennett's argument with regard to the individual

Democratic members of the Legislature. Obviously if

petitioner is willing to agree they're not there in an

individual capacity we would waive any objection.

THE COURT: Mr. Schad?

MR. SCHAD: Your Honor, I take the same

position. I'm happy to waive that.

THE COURT: Very good. Do we now have an agreed

amendment to the Caption and the petition and the papers

resulting in the legislators not being named individually

in this, counsel?

MR. BULLARD: Well, Your Honor, if Mr. Schad

would entertain;'Chris Collins is also named individually

as well. If he can be named only in his capacity as the

county executive discharging his duties as required under

the Charter and Code we would consent to any amendment as

well.

THE COURT: Mr. Schad?

MR. SCHAD: That is acceptable. This is an

issue of governmental function we're dealing with.

THE COURT: We have an agreement on the record

that the papers before me have now been amended. Counsel?

MR.' SULLIVAN: Yes, Your Honor.

MR. BENNETT: Yes, Your Honor.
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7

THE COURT: You have provided the Court with a

copy of the Charter?

also supplied the Court with a copy of the Charter, and

opposing counsel, just for convenience. It's not the kind

of document most people have on their shelf necessarily.

I thought it would be of assistance to the Court and

counsel.

MR. BULLARD: Yes, Your Honor.

THE COURT: very good. We also have an

agreement that any service objections raised in the papers

submitted to the Court are hereby waived?

MR. BENNETT: Yes, Your Honor.

MR. SULLIVAN: Yes, Your Honor.

MR. BULLARD: Yes, Your Honor.

THE COURT: Any other procedural .obj ection

before the Court that the Court has not addressed that I

should address before we get into the substance of the

argument? None being heard; Mr. Schad,' you want to be

heard on the application?

MR. SCHAD: Yes, if I may. First, I have served

on opposing counsel, supplied you this morning, an

answering affirmation relating to the motions that

addresses both the ripe-ness issue that is raised in. their

motion papers and the issue regarding the accountants.

I'veI'll address those as I go through the argument.
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MR. SCHAD: Yes. I handed that up this morning.

THE COURT: That has been handed to someone?

MR. SCHAD: It's got a large paper clip on it, a

thick item.

THE COURT: It was stuck in my papers. I

haven't seen it yet. I have it in front of me. Thank

you.

MR. SCHAD: And a hard copy of my brief is

there. I had sent a fax copy.

THE COURT: I do have that. Very good.

MR. SCHAD: -Where we are in this particular

proceeding, a couple of preliminaries I think have to be

addressed. This actually is a Case of first impression,

and it is so because t.he re is no judicial determination of

the amendments-to the ETie County Charter that became

effective in 2007, All of us --respondents and the

petitioner ~_ are in a position of trying to find some

judicial interpretation of law that would give some

substance to try to understand how to interpret and read

those sections. There's also, though, no dispute that the

2006 amendments that became effective in 2007 -- nobody

has raised this as an issue in their papers -- that it

impacted three things; it stripped power from the county

executive -- particularly regarding the budget -- turned

over power in the budget process to the

JRA K. SCRUGGS, C.S.R. - SUPREME COURT REPORTERComm. 1M-1 
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independently-elected officials. They control the

proposed budgets going into the Legislature and they only

lose control if they default under 2602 I think -- or

2606-2 of the Charter. Let me get the specific section

in that, they. have control of that process going in

through this tentative budget process. There's also no

dispute that in the withdrawal of power from the. county

executive the power of the Legislature was increased; and

in that regard there is no one here raising a dispute or

challenging the proposition that the Legislature, not the

county. exe'cut i.ve , makes the budget cut decisions, makes'.

the budget additions decisions, and it's our position.

that's exactly where we should be; that is, the

Legislature will decide, not the county executive., with

regard to the proposed budget of an independently~elected

.official -- in this case the county comptroller. There.' s

. also no dispute that what happened in the 2006 amendments

is that· there' was a fundamental structural change imported

into the County Charter where you have an executive, a

legislative, and a comptrollive branch where the

comptrollive branch was directed and given huge control

over the oversight, auditing, and accounting function of

the County of Erie. That was, for those who were here

during the red-and-green budget days, was clearly to reign
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10

the time when the county executive had enormous power --

in uncontrolled executive power and to make the budget

process clear so the people knew where the money was, so

that we wouldn't be surprised with a monstrous financial

crisis on our hands. None of those things are challenged

in the papers of -- any of the motion papers you have in

front of you, and that's fundamental, and that is in fact

why I'm asking the Court to look at the Gallagher v. Regan

case. That is the only case I could find that dealt with

the structural concept of government polity; that when the

government is organized as we have here -- a county

Charter, which is the alternative form of county

government in the 's t ate , if the county so elects, when you

do that -- in the Gallagher case what happehed was very

much similar to what happened here; one part of the

government decided that the··other branch wasn ' t going to

get its way and they were going to·use the budget to

maneuver, to eliminate something that the structured

government called for. In the Gallagher case it called

for five charter-created positions that the Legislature

tried to eliminate simply by defunding it. The parallel

to what the county executive is trying to do here is

dramatic and clear; that is precisely the structural

argument; and there the Court of Appeals had to deal with
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this in a chartered situation Erie County Charter at
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and the Court said there's issues of government polity

that required equivalent action to undo what was there.

So what's an, equivalent to? In that case they were

saying if you want to remove five positions that are

charter-based you have to have the equivalent of a local

law to undo it. What we're saying here is in 2007 the

structure of Erie government changed and you cannot undo

the structure which now has the county comptroller with a

huge amount of mandatory oversight power. You can't

dismantle that through a budgetary maneuver. It's

equivalent to trying to get rid of the five

charter-created' positions. Now, fundamental to that

process taKe a look at the individual sections of the

Charter we now have. The 2607, subdivision B, is the one

that's stripped away the power over management and control

of the budgets in independently-elected officials within

the parameters of an adopted budget. We start there with.

these five positions in the budget, and those positions

are within the parameters of the 2010 budget. We then

20 take the step of taking a look at the cumulative effect of

21 what at least is being asserted in the county's position

22 and the county executive's position, and that is that

23 somehow we're trying to enter the discretionary realm of

24 the county executive and the discretionary realm of the

25 Legislature. That's not the case, and I think the papers
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are clear on that point. What we're saying is we have to

identify what action is occurring. The argument that this

case isn't ripe -- and their papers say nothing happened

because the Legislature hasn't acted. Well, if that's

true -- and on one levels it is accurate, the budget that

is before the Legislature has not changed; the

independently-elected officials whose budgets were

submitted timely and are part of the tentative budget

under the 2006 amendments had to be clearly stated,

identified; you can see them line-by-line. They are.

That's Exhibit 8 of the petition. And that budget,is

what's before the Legislature. Even the columns in the

county executive's own documents say that what he has done

is make a recommendation, and past ,practice doesn't make

this right, but that is nothing more than recommendations.

Our position is they're right on, that that is not action.

He has not cut a single position from the comptroller's

department or any other department. That is simply the

recommendation going forward, but we need a declaratory

relief for clarity so that when the Legislature meets, 'as

early as Friday, their job is to make the decision -- not

the county executive -- and look at those budget lines,

these 15 and any others in the budgets that are before

them from the independently-elected officials; and they

said, well, here the county executive has recommended
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delete this particular item. The Legislature makes that

call by a Majority -- a motion on a Majority vote to say,

yes, we are going to cut that position. That's what the

declaratory relief does. It doesn't say what that action

will be, but it says who's going to make that, and it

clarifies, under these amendments, that the county

executive's recommendations are commentary and nothing

more and the Legislature will make this call. Obviously,

I could be very unhappy if the Legislature agrees with the

county executive on everyone of these, and I may have to

look for some other argument regarding the structure of

.government, but the reality is that's where we are. We're

no further. We're not behind that. That is exactly where

we are, and when ·you take a look at the process of where

we are in terms of how we got here and what argument is

being raised, the entire gist of the affidavits of

opposing counsel and the budget director and Mr. Collins

on this -- they refer you, I think, in about six different

or seven different places. They say, oh, but you got to

look at the Administrative Code Section 18 or 12, and you

see how much power I have. We put in our -- it's in our

answering affirmation but it is also true that the Erie

County Charter Revision Commission of 2006 had recoITLmended

that along with these changes to the Charter you need to

update the Code. Like so many other things that ball got
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dropped and so those out-dated, inconsistent Code

provisions are sitting out there. They can't, under any

principle of legislative intent, trump the Charter changes

that are subsequent, and that is precisely what the county

executive wants you to do. That's why they're citing the

slominski case over and over and over again, because it

dealt with the Charter when the county executive had such

expansive powers. They're not citing a case that talks

about the language that's before this Court. The fact

they cited an Albany case and some others dealing with

other provisions -- and I would submit that not a single

one of those cases deals, A, with the Charter language on

the Erie County Charter other than Slominski, which that

was pre-2006 amendment, and they are not probative or

persuasive that any of these powers that the county

. executive claims he has actually exists. Theposition

that we're asking for, in terms of declaratory relief,

18 will bring sanity, but also serious consistency to the

19 transparency of government that I,think those amendments

20 were intended to do. Because the transparency provisions

21 were there, every department's finances are very clear.

22 You know whose got what money, whose got what budget lines

23 and you know where to follow it. The purpose of that,

24 which will undo the kind of thing that was going on under

25 the Giambra administration where the people didn't know
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exactly where the money was coming from, where it was and

where it was going. What we have here is the overlay to

make this clear. What we don't have is the explicit

provisions that deals with the issues here; what is the

clarity and what document is before the county Legislature

when it rules? And I'd submit that it is the individual

budgets of those independently-elected officials with the

Legislature will vote up or down, keep them or not keep

them, or if they want, say, Mr. Comptroller., you need six

more auditors. The reality is the £unction of auditing in

government cannot be performed if· you don't have auditors.

It's as simple as that. Let me go to the second item,

which is actually not a prOduct of the budgetary issue;

that is, the issue of the 38 accountants that showed up in

the county executive's· budget.· . This shows up because when

you take a look at the issue that has arisen, and you look

at the argument of who is responsible -- what was Article

12, it's now Article 19 -- when Article 19 was adopted

with a brand new provision that the comptroller shall be

responsible for the provision of all accounting services

to all county departments, offices, and units as part of a

centralized accounting system; when you look at that and

you look at the context as it appears in the affirmation
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recommendations

recommendations

but they are just the

of the county executive, and the
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served this morning, it's clear that that was a product of

the need for communication by the comptroller with

accountants who had the information of where the money is

and where it's going. The problem in the Giambra

administration was it could not be found, and so the

decision was made -- and if you look at the language here,

here, and that is the attempt in the Gach affidavit to say

oh, this doesn't mean what it says, it really meant it

was referring to computer. There's nothing in this

section, Article 19, thatsays.we're talking about

computers. And if you look at that and read it: Be

responsible for the provision of all accounting

services to all county departments, offices, and units;

that is as clear as you can get that these accountants

have to have a communication line and be responsible to

the comptroller. It is, in fact, central to making the

county comptroller's function of oversight as effective as

it should be, and the fact that it's dragged on and hasn't

occurred is not an excuse. The reality is that's supposed

to have occurred already and we're simply saying, this is

the time, let's make it happen. It doesn't change the

budget up, it doesn't change it down. It simply tells us

where those people are responsible and to whom they are
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services

only one attempt to make an issue of fact

not all accounting computers, all accounting
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responsible for purposes of protecting the taxpayers in

this county. Thank you very much.

THE COURT: Thank you, Mr. Schad. Who wants to

go next?

16 going to make the arguments?

17 MR. SULLIVAN: Mr. Bullard is going to make the

18 arguments, Your Honor.

19 THE COURT: If you start, Mr. Sullivan, you're

20 going to finish.

21 MR. SULLIVAN: I'm not going to start.

22 THE COURT: Okay. Very good.

23 MR. SULLIVAN: I'm like a fire-horse; when the

24 bell rings I want to come out of the firehouse.

25 Mr. Bullard is going to handle the argument. He is a
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partner in the Harris Beach firm in Rochester,

concentrating his practice in municipal law, and he has a

great deal of experience with the Erie County Legislature

himself. So with that I'll turn it over to Mr. Bullard.

MR. BULLARD: Thank you, Mr. Sullivan. Your

Honor, first and foremost, Mr. Schad is telling the Court,

ignore the Administrative Code, ignore case law which has

interpreted the county executive's power and make this a

case of first impression not -- without putting anything

in context. I think first and foremost the controversy is

clearly not ripe for judicial review. He conceded that.

He conceded that the county executive has the authority

and the power to propose a tentative bUdget to the

Legislature, and it's the Legislature that must act and

that, in fact, the abolishment of positions is going to

occur upon legislative enactment. That's concession one.

That's key,· In addition --

THE COURT: Would you agree, counsel, as

Mr. Schad has argued that the county executive's budget,

as submitted, makes only recommendations relative to the

elimination of the positions that brings us in court?

Those are just recommendations.

MR. BULLARD: That's precisely correct, Your

Honor, and that's consistent with 2607-b, which Mr. Schad

has not referred the Court to; but it says that the county
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executive may request that the Legislature impose quotas,

allotments, or other cost-control measures on the

independently-elected officials. If the need arises the

Legislature shall, by resolution, impose quotas,

allotments, or other cost-control measures with a simple

Majority vote. So the county executive did that which the

amended Charter authorized it to do and what the Code --

which has not been repealed, which is still valid -- has

authorized him to do; and the Order to Show Cause

challenged that very act, that very discharge of duties;

you put in a tentative budget that you recommended that

these positions could pe abolished. Your Honor, this case

simply is not ripe for any type of j udi.c i a L resolution ~

We had to cite cases based on the Court's analysis of a

county executive's role as chief budget officer, but what

Mr. Schad has failed to bring to the Court's attention is

under Article 3 of the Code. It specifically contemplates

that the county executive is the chief budget Officer,

which means, according to the cases that analyze a county

executive's role as a chief budget offi6er, is broad

authority -- broad authority. Again, that's what's being

attacked by Mr. Schad and the comptroller in the papers.

So there's a disconnect here between knowledge of the Code

and Charter r-e s pon s Lb i Li t Les and the budget process. I

think that the fact it was conceded is that the process
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has not even begun in earnest yet; that the county

executive's role and that of the budget director is to

prepare a tentative budget after receiving all the data

from all the unit heads -- including those from

Mr. Poloncarz here -- and submit the same in a tentative

budget with recommendations and a budget message to the

Legislature. That's what's occurred here. Nothing else

has happened. So anything else that's being suggested

here is merely conjecture and speculation and it's not

substantive. Now, the Gallagher case -- which presents a

very interesting argument if the Gallagher case was

appropriate to these facts here -- now;. the Gallagher

case, Your Horio r j. specific·ally talked about the

abolishment of charter-created positions. If the Court

were to look at the Code again, this is the Code that has

not been repealed, that spec.i f i ca l Ly talks about the

comptroller. It identifies f ouz specific positions -- not

four, only two. It specifically says the comptroller

shall have the power to appoint, one, a deputy for

accounting, investment and cash management -- one

deputy -- and an auditing deputy, that's two, and shall,

within the appropriations provided therefor -- the

appropriations are provided by an act of the Legislature;

that's two positions that are charter-created or

code-created because there are no charter-created
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positions cited by Mr. Schad. I'm trying to provide some

assistance to even give some acknowledgement to the

Gallagher case. Let's take a look at that. The only

positions created by Code are those two positions.

Nowhere in the comptrollers papers has he talked about the

elimination of those two positions, which means, Your

Honor, that the Gallagher case is inapposite. In the

Gallagher case there is an abolis~ment of the deputy

county executive, the deputy commissioner of public works,

the deputy commissioner of purchasing, the deputy

commissioner of recreation, and the county forester.

Those were charter-created positions that the Legislature,

not the county executive, abolished. That was what was

challenged. In this case, Your Honor, . we don tt; even have

~hat. We have no legislative enactment, no adopted

budget, and all we have is recommendations, which makes

this case full of conjecture; but what is troubling,

because there were a number bf us who were around r·

served in Ms. Persico's position representing the

Democratic Majority back in 2005, and I remember what it

was like then. It was scary times. Scary times. And I

would disagree that the Charter amendments stripped the

county executive of anything because the Code and the

Charter -- specifically the Charter at Article 3 -- still

has the county executive as the chief bUdget officer,
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still requires him to submit a tentative budget. So to

say, without any support in legal authority, legislative

history, without actually having been a player there -- he

wasn't even a player there; Mr. Gach was a player there,

he can talk about what the Charter's intent was with

respect to the abolishment or the transfer of 38

positions. I think what's troubling, when you· look at the

papers in toto, and these were public documents that speak

to the relationships between elected officials here,

Paragraph 39 I think summarizes the motivation and intent

of this case, and it's why this Court should not take this

case seriously with respect to any legal analysis or

factual analysis. It says here: The only enterprise or

activity which would be benefited by or facilitated by or

encouraged by the Respondent County Executive's

. recommendation, his recommendation, to abolish the audit

function of the Erie County Comptroller, will be criminal

enterprise and other unlawful activity that will result in

misappropriation or improper diversion of county taxpayer

money by persons not yet known who would be able to commit

such egregious actions without fear of audit and

discovery. First of all, there's nothing in the papers

that even remotely suggest that the county executive's

lawful discharge of his duties while preparing in

connection with a budget proposal -- tentative budget -- a
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the process works. You negotiate. It may very well be

with the Democratic Majority he might not have any

reduction, he might have a modest reduction, or he may

have a total reduction; but let the legislative process

recommendation as to cost controls would deserve this type

of gratuitous comment in a public document -- a public

document that may be read by rating agencies and others

who are looking at Erie County as an entity, and to

dovetail that type of language into a case that is very

thin legally and factually, it should be disposed

summarily, Your Honor. And, finally, with respect to the

38 positions; the Gallagher case simply does not support

the transfer of the 38 positions into the county

executive. There has been no document -- affidavit or

otherwise -- that would dispute what Mr. Gach -- who was

one of the drafters of the Code -- put into his affidavit

saying that we're talking about the centralized accounting

system; and as set forth in our brief more fully, what

Mr. Schad and the comptroller is suggesting here, Your

Honor, is a realignment of 38 positions, salary

appropriations, fringe benefits, and have the Court do so.

Clearly that's a governmental function and, clearly, Your

Honor, the Legislature is comprised of Democrats and

Republicans. I myself was a legislator in Monroe County
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for 14 years; headed the Democratic Caucus. I know how
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play itself out, Your Honor. Please do not weigh into

this quagmire of a politically-motivated lawsuit because

it is not warranted at this juncture. Based on the case

law that we've submitted, in a timely manner, with our

responding papers, the Court should decline to do so.

Thank'you.

THE COURT: Thank you, counsel.

MS. PERSICO: Morning, Your Honor.

THE COURT: Good morning, Ms. Persico.

MS. PERSICO: As you know rim here to represent

the Democratic Majority of the Erie County Legislature, as

well as the legislators as a whole, .and I riseslmply to

make the argument that mandamus to compel, which is one of

the remedies requested by,the petitioner in his petition,

can't,lie against the Legislature'at this time. -- or

really at anytime when it comes to a discretionary act

such as either adding or deleting positions, or any other

appropriations from the tentative budget as proposed by

the county executive.' We're not here to get into a

substantive argument as to whether or not the county

executive and the comptroller have a disagreement about

what is before the Legislature; and, of course, the

Legislature will abide by any ruling of this Court;

however, I think it's fairly clear that mandamus to compel

25 can only lie where there is a failure to enjoin a
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non-discretionary duty that is mandated by law. Clear

from the Charter provisions cited in my papers and also in

those of Minority counsel, Ron Bennett, that the Charter

clearly provides that the Legislature may add things to

the tentative budget or may strike things from the

tentative budget and it even permits the Legislature to

take no action at all with regard to the county

eXecutive's proposed tentative budget. So we think it's

fairly clear that the Court does not have the authority to

mandate that the Legislature add, delete, or take any

other action with regard to the tentative budget, but

that's a discretionary area in which the Legislature has

sole province. Moreover, we're not even at the point to

do ·that yet; as is aptly pointed out in petitioner's

papers and the remaining papers. December 7th of this

year is the date by which the Legislature must take action

on that proposed tentative budget. That date is not yet

upon us. The Legislature is in the process of undertaking

budget hearings and making determinations with regard to

any actions that they may take on that.

THE COURT: Pearl Harbor Day is picked on
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purpose?

MS. PERSICO:

THE COURT:

MS. PERSICO:

I think usually

Thank you.

-- like all those things happen on
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1 a Monday. I just wanted to point out for the Court we

2 believe as to the Legislature -- and at least its Majority

3 members, and I think Mr. Bennett would agree its Minority

4 members -- no mandamus to compel can lie in this instance.

5 THE COURT: Thank you. Mr. Bennett.

6 MR. BENNETT: Thank you, Judge. You heard the

7 arguments about mandamus and that. I'm not going to

8 repeat that. On behalf of the Legislature, representing

9 six legislators, I want to bring to the attention two

10 arguments in regard to what is before the Court; first of

11 all, they're talking about 38 positions and. departments

12 who are accounting for that department. If we fol-low the

13 argument of counsel to its logical.conclusion then he

14 would be having those accountants in his department. How

15 . would he audit that department? The accounting in that

16 department is what they're auditing. So to say you're

17 going to take the accountant out of that department and

18 put it in his department, that's a conflict. That doesn't

19 make any sense. Secondly, we've heard this argument what

20 the Legislature can do. There is a misplaced emphasis on

21 the procedure of the Legislature. 2608 deals with the

22 adoption of a budget. We've laid forth to the Court the

23 procedures from the time the tentative budget is put in

24 until it's adopted. Ms. Persico talked about that. The

25 reliance of the petitioner on 2607-b, fails to identify
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argument of the comptroller, saying that these budget

what it says. It says budget controls not budget

adoption. It talks about, under A, during the fiscal

year, taking into account that the budget has been

adopted. Under B it says; within the parameters of the

adopted budget. This has nothing to do with the process

before the Legislature in the adoptions of budgets. It's

only during the year. And what this says simply is this,

the adopted budget gives departments a certain amount of

money to spend and they have to spend it according to the

lines. You have marketing, you have paper to buy, all

that has to be within the budget. If you do it you amend

the budget and that' sdifferent. So these. departmerrts,

other than the elected officials, have to, according to A,

adhere to that line. They can't change that arbitrarily.

B says, elected officials~ we're going to give you

something different, we're going to give you the option to

take the adopted budget and change it; if you want to put

somebody in an audit, go ahead; if you want· to put

somebody in accounting, go ahead; that's your option. The

county executive, when that happens, then can say to the

Legislature by resolution, you can impose quotas or

allotments. The Legislature at that point says, we don't

believe that you should transfer from one position to

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

another. That's budget controls. So to listen to the
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controls apply now before the adopted budget is totally

without basis. 2608 clearly lays out the procedure for

our Legislature to adopt a budget. Once adopted during

the year, as it says during a fiscal year, that's where

these budget controls come in. So the argument that the

Legislature during the budget process would establish

quotas and allotments pursuant to that section is

fallacious, without basis. Let the Legislature do its

job. We start with a tentative budget, we're going to go

through Thursday, Friday; next Tuesday is another meeting.

where the Legislature may adopt the budget with additions

and subtractions. .The Legislature is an independent body.

The comptroller is an independent elected official. We

don't want to. cross that. We don't want to have them

.telling us what to do when the procedure in the Code; in

the Charter, is very simple. Let us do our job. If you

don't like what we do, there's an action that you can

bring, fine, but please don't go back to budget controls

for a fiscal year and use that as an argument today that

the Legislature is bound, and the county executive is
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21 bound by that section. It certainly is not; and,

22 therefore, based upon their argument they failed to

23 establish that the Legislature cannot act and add or

24 subtract to the bUdget.

25 THE COURT: Thank you. Mr. Schad.
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MR. SCHAD: I'll try to be brief. It gets to

both the ripe-ness of the argument and the core of the

case. The agreement that the county executive's

statements or recommendations are just recommendations are

important, because that means they're not effective, it's

not action, and that means -- and this is the issue that

all three respondents' counsel ducked -- they say, don't

tell us what to do. We're not saying that. We're saying

if you vote in one of these sessions in the next few days

to adopt the budget -- that includes the comptrollers

budget -- and you say yes, or you just default, isn't then

the comptroller's budget as he has proposed with all the

positions, not less 15 of them, aren't all of them-in the

new 2011 budget? That's the declaratory reading. That's

why {t's ripe. Nobody has addressed that issue. That is

the key to this case. The Legislature needs to understand

that when they are voting that they -- if they want to

reduce and accept the reco~mendations of the county

executive, they make the discretionary call, they've got

to make a vote and the vote's got to pass.

MR. BULLARD: Based on that concession Mr. Schad

should voluntarily dismiss the case for the county

executive, the budget director, and the county because it

doesn't seem to be any dispute that we have the ability

to, A, make a recommendation and, B, transmit a tentative
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years. It's a tentative budget. If nothing happens to

that tentative budget through the process, that becomes

the adopted budget. If the Legislature defaults,

that's process.

THE COURT: Well, therein lies the distinction,

I think, is it not? What I think Mr. Schad is saying is

that the tentative budget, which if you look at what was

submitted, what was Exhibit 8 of the papers, includes a

list of all of the positions that are in dispute here with
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towns, that's the· system we've had.

30

I've been here for 30
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the salary, et cetera, the titles and salaries. In a

couple of columns next to that there's recommendations,

and the recommendations are zeros, meaning I've fulfilled

these. I think, if I understand this correctly, Mr. Schad

is saying that the budget then the tentative budget

includes those positions as it is submitted and

transmitted to the Legislature with recommendations that

they not be filled, all right? I think I understood

counsel for the county executive to say that, yes, that's

right, they're just recommendations that they not be

filed, which seems to me we have some type of agreement

that the tentative budget includes those positions with

recommendations that they not be filled. You rise now and.

say, no, they don't. They don't include those positions

because the recommendation is that they not be filled and,

therefore, they're not, in essence, a part of the

tentative budget. That, I think, has some meaning in

terms of how the Legislature responds to that tentative

budget and what their authority is, whether those

positions are actually in the budget or not in the budget.

Do I understand that correctly?

MR. BENNETT: You understand to the point that

the recommendations include no allocation of allotment of

money to those positions. Remember, what I argued about

was once that tentative budget is adopted, if it goes by
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default the positions are there with no funding, that's

correct. Now the elected county comptroller under 2607,

after the budget is adopted during the fiscal year if he

chooses to change that mix that's where he has the money,

but the adopted budget -- it's the adopted budget as far

as what allocation of funds is put in that budget.

THE COURT: The positions would be there. Your

position is the positions are there?

MR. BENNETT: But they're not funded.

THE COURT: But they're simply unfunded

positions. All right.

MR. SCHAD: That's not what the plain language

of the budget does. It says zero positions. That's not

what that document says. The· issue here is the lines are

there, the money is there; the numbers are there. That's

the budget. If there's a default' the position, the number

of people, and the money is in the budget adopted by

default, or by affirmative· -- yes, it has to have the

affirmative vote to accept the recommendation of the

county executive. Thank you.

MR. BULLARD: Your Honor, I think you understood

our position very clearly.

THE COURT: Anything further, Ms. Persico?

MS. PERSICO: No, Your Honor.

THE COURT: Counsel, thank you very much for
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accurate transcript of the proceedings.

I hereby certify the foregoing is a true and

K. SCR GGS, C.S.R.
Court Reporter

***

your arguments. They're helpful to the Court. The

Court's going to reserve. You'll get a written decision.
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

In the Matter ofthe Application of
MARK C. POLONCARZ, Individually and as
Comptroller of Erie County, New York

Petitioner,

vs

DECISION and ORDER

Index No. 2007-12419

CHRISTOPHER C. COLLINS, as
County Executive of Erie County, New York,
THE ERIE COUNTY LEGISLATURE, DANIEL M.
KOZUB, TIMOTHY M. KENNEDY, BARBARA
MILLER-WILLIAMS, RAYMOND W. WALTER,
DINO J. FUDOLI, MARIA R. WHYTE, BETTY JEAN
GRANT, THOMAS J. MAZUR, CHISTINA W. BOVE,
KEVIN R. HARDWICK, LYNN M. MARINELLI, LYNNE
M. DIXON, JOHN J. MILLS, THOMAS A. LOUGHRAN,
EDWARD J. RATH, III, as the duly
elected Legislators constituting the Erie County Legislature,
GREGORY G. GACH, Erie County Director ofBudget and
Management, and THE COUNTY OF ERIE.

Respondents.

BEFORE:

APPEARANCES:

Exhibit C

HON. GERALD J. WHALEN.
Justice ofthe Supreme Court

JEROME D. SCHAD, ESQ.
Attorneys for Petitioner

HARRIS BEACH PLLC
Attorneys for Respondents Christopher Collins, County
ofErie and Gregory G. Gach
By H. Todd Bullard, Esq. Comm. 1M-1 
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BENNETT, DiFILIPPO & KURTZHALTS, LLP
Attorneys for Respondents John J Mills, Raymond W
Walter, Dino J Fudoli, Kevin R. Hardwick, Lynne M
Dixon and Edward A. Rath, III,
By Ronald P. Bennett, Esq.

MOSEY PERSICO, LLP
Attorneys for Respondents Daniel M Kozub, Timothy M
Kennedy, Chairwoman Barbara Miller-Williams, Majority
Leader Maria R. Whyte, Betty Jean Grant, Thomas J
Mazur, Christina W Bove, LynnM Marinelli and Thomas
A. Loughran
By Jennifer C. Persico, Esq.

Prim" to addressing the merits ofthis proceeding, respondents, Democratic and

Republican legislators, challenged this court's jurisdiction to hear this matter. It was

claimed that the legislators were named individually in the petition and, as such, they

were not properly served with process thereby leaving this courtwithout jurisdiction

over all named parties, The parties, on the record and prior to argument, stipulated

to withdraw the jurisdictional objections and to amend the petition to name the

legislators and the County Executive in their official capacity only.

The petitioner, Mark Poloncarz, brings this proceeding under CPLR Article 78

and CPLR 3DOlin his capacity as the duly elected Comptroller ofthe County ofErie.

NIr. Poloncarz seeks to forestall the proposed elimination of fifteen specified staff

positions 1 in the Comptroller's Office. One of the respondents is Christopher C.

I Associate Deputy Comptroller, Secretary-Comptroller, Administrative Clerk, Senior
Auditor, 3 StaffAuditors, 2 Accountant Auditors, Assistant Director ofRevenue Recovery,
Supervising Accountant, Junior Tax Accountant, 2 Senior Cashiers and Cashier.
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Collins, the duly elected County Executive for the County of Erie. Mr. Collins

submitted a tentative budget for consideration by the Erie County Legislature, who

are also named respondents, as his office is required to do pursuant to Section 2603

of the County Charter. The tentative budget proposal submitted by the County

Executive specifically included the aforementioned staff positions and the current

salary figures for those positions. The tentative budget also included a

recommendation by the County Executive that the specified staff positions not be

funded. It is argued that the tentative budget failed to allocate funds for the staff

positions.

The budget process is currently underway. The Legislature is in possession of

the County Executive's tentative budget and is proceeding with its duty as required

by the Charter. A final budget has not been adopted. The staff positions in the

Comptroller's office have not been eliminated and can not be eliminated without

further action by the Legislature and the County Executive. Section 2608 of the

Chmiel' provides that the Legislature can add or subtract items, thereby modifying the

County Executive's tentative budget.

The Comptroller seeks a declaratoryjudgment from this court directing that the
- - - -

tentative budget submitted by the County Executive to the Legislature be deemed to-- - -

include the fifteen specific positions in the Comptroller's office. If it is determined

the positions are considered a part ofthe tentative budget the Legislature will not be
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required to add them. Apparently, this may impact the County Executive's authority

to strike those positions later in the budget process. It may also obviate the need for

a two-thirds vote by the Legislature to restore the Comptroller positions should the

County Executive be authorized to eliminate the positions later in the budget process.

Petitioner claims the County Executive exceeded his authority by submitting

the tentative budget without the fifteen specified staff positions. The County

Executive claims that the tentative budget does include the fifteen positions in the

Comptroller's office and it is simply a recommendation not to fund the positions.

The Chmiel' allows the County Executive to make recommendations to not fund these

positions. There appears to be agreement between the' County Executive and

Comptroller that the tentative budget submitted to the Legislature includes the fifteen

positions. The failure to include funding for those positions is simply a

recommendation by the County Executive.

It is this court's decision that the governmental process ofbudget negotiations

and adopting a budget must be allowed to play out without interference from this

comi at this time. The court considers the status of these budget issues to be non

justiciable at this time and the relief requested by petitioner is sought prematurely.

Should a party feel aggrieved after the budget process has been completed, that party

may avail itselfofthe court system. The court finds that petitioner's request for relief

Exhibit C
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regarding the positions in the Comptroller's office IS not yet ripe for judicial

determination.

Petitioner also sought to have approximately 38 "accounting" positions

transferred to the Comptroller's office from other county departments pursuant to

section 1902(t) of the County Charter. The court does not interpret this section to

require that anyone who performs an accounting function must work under the direct

supervision of the Comptroller. This section allows the Comptroller to provide

accounting services to the county but it does not preclude other departments from

having their own accountants in order to communicate effectively with the

Comptroller's office,

Based upon the foregoing, it is this court's decision that the petition be

dismissed in its entirety.

The court considered the following papers in rendering this decision:

petitioner's order to show cause dated November 12, 2010; verified petition ofMark

C. Poloncarz verified November 9,2010 with exhibit attached thereto; respondents

County Executive, County and Gach's notice of cross-motion dated November 15,

2010; affidavit ofH. Todd Bullard, Esq. sworn to November 15,2010; affidavit of

Chris Collins sworn to November 15,2010 with exhibit attached thereto; affidavit of

Gregory G. Gach sworn to November 15, 2010; respondent Republican Majority's

notice ofcross-motion dated November 15,2010; affidavit in support ofcross-motion
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ofRonald P. Bennett, Esq. sworn to November 15,2010; affirmation ofJennifer C.

Persico, Esq. dated November 16,2010; and affirmation in opposition to motions to

dismiss petitioner's verified petition ofMark C. Poloncarz dated November 17.2010.

SO ORDERED.

Dated: Novemberd, 2010

ENTER:
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STATE 6F NEW YORK
LEGISLATURE OFERIECOUNTY

CLERK'S OFFICE

BUFFALO, N.Y., NOVENIBER30, 2010

TO WHOM IT MAYCONCERt":

I mmEBY"cmt"l'lf'!, That at the 23rd Session ofthe Legislature ofErie County, held in the .
Legislative Chambers, in the City ofBuffalo 011 the Thirtieth day ofNovember, 2010 A.D. a
Resolution was adopted, ofwhich thefollowing is a truecopy:

RESOLYED,theErie CountyLegislature doesherebyapprovethe Erie CountyExecutive's
Tentative2011Budgetwith the amendments attachedhereto.

REFERENCE:
AS AMENDED:

Exhibit D

COMM.17E-l (2010)
NOVElVJBER 30,2010

.l·\'..TTEST

1 BERTM. GRABER
Clerkofthe Legislature OfErie County

~ I
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, .

.OF ..

ERIE COUNTY LEGISLATURE

2011 ERIE COUNTY BUDGET

DEMOCRATIC CAUCUS

BUDGEr AMENDMENT "1" AS AMENDED

~ .. .
JiOOKA

Amendment toComm, 17E-1 (2010)
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and

'WREREAS the tentative 2011 Erie County Budget was laid on the table by' the Erie, ,

CountyExecutive on October1, 2010,and

WHEREAS, thisHonorable Body is responsible for acting on the tentative 2011 Budget,. . . . , ,

WHEREAS, following meetings of the' Legislature's Finsnoe and Management/Budget
Committee with department heads and independent elected officials, and following a public'
aeanns and informational public meetings, this Honorable Bo'dy has received significantpublic'" ,and governmental concern and opposition to many of the County Executive's proposed
reductions in services and programsclo. 2011, and '

'.,

WLlEREAS, the pUbliO~d. comnmnity has expressed opposition to the County
Execurive'a proposed significant reductions in spending for the BUffalo and Erie CountyPublic
Library, cultural/arts organizations supported by' the County government, the Erie County
Comptroller's Office and' , '

, ,

WHEREAS, me Erie County Fiscal Stability Authority has also expressed significant
concerns about the CountyExecutive's tentative: 2011 BUdget; including specifically the County
Executive's disproportionate cuts to me Erie County Comptroller's Office, and the Erie County

'Fiscal Stability Authority has called for restorations of spending and positions in the
Comptroller's Office, and .

WBEREAS, the Democratic Caucus has evaluated the tentative 2011 Budget and is now
proposing a budget amendment package fuat allows for the restoration of key services and
programs ill 2011 desired by me community while not affecting. the 201i County or Libraryreal
propertytax levies nor increasing taxes,

NOW, TREREFORE, BE IT

RESOLVED, that the 'Erie CountY Legislature does hereby approve the Erie County
Bxecntive's tentative 2011 Erie CountyBudgetwith the amendment attached hereto.
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Community At:f1on

~169 New 12530 109008 vouth aureau organfllJtllln $0 $10,oDO $10,000 $-lO~OOIJ

169 New 175'30 112300 Youth[Jure<ju Computers ForChildren $0 $1{l,000 $10/100 $10,OOl)
computers. for Children

169 Me'll 12531) 1123{)0 Y{Juth nureeu (Detentionon-snej $0 $3,600 $3,600 $3,6{l[l
concerned Etl1menical,

169 Nw 12530 1.08671 '{(}lIth Blll'e"<llJ Mlnistrv $0 $1G,OOO $1-0,000 $10,000
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169 New 12530 101960 YouthBUre-,I,1J Cl<ldte teach camplnc $0 $6/00n $5,000 $6,000

1£9 N"'" 1253{1 10975o'l Youth Bureau CruclalIlumanServlces $0 $1,~OO $/,400 $7.400

169 NevI 12531} 114359 youth BUTeau ElimCommu111ty CGI'f) $0 $10,000 $lG,{lOO $10,000
Erle Reg'lorrill HorrslngDev

169 New 12530 1D2707 Vnutll Bureau COrp (Belle! $0 $10,000 $10,oolJ $10,000
169- New 12530 1192:59 YouthBureau FIrst HandLearning $0 $10,000 $lO}X)D $10,000

First ~andJ£<1mlng

16'1 New 12590 119259 youth Bureau tneteotton orr-slte] $0 $'.200 $7.,200 $2,200

'"9 N-e:w 12Sg0 1290763 Youth aureau HEART F-oundiltlon $0 $6,000 $6,000 $6,000
169 New 12S3D 1213-B& voutlt Bureau IBr'lcho Read Mln1stfles $0 $7/500 $7,500 $7,500

tackawanna Yemen Soccer

169 New 12S3G 1043-8G Youth. Bureau Club $0 $10,000 $10:,000 $l{)~{100

169 :New 1253D 1087&1 Ycillth BUrP-Et! uteracvvotmteers $U $2,010 $21010 $2,010
uteracvvolunteers

169 New 12530 1081B1 vouth eureeu (Detention on-sjtel $0 $2~OlO $2,010 $2,010
MakIng Fishers of Men &

169 New 1253'0 130214 vouth Bureau WomEn $0 $7,500 $7,5DO $7/500
LtcolMatt Urban

169 New 1.2530 lQ:BGIo6 vouth Gurl:ll'lu cornrrunjv Center $0 $1,500 $7;501} $1,500
Metro Ccrnmunttv

169 New :1.2530 112302 Youth Bureau Development corp $0 $l{J,{JOO $10,000 $10,000
169 New 12530 ....mlttl Bureau Micr-oBI1. autrulo $0 $3-,OM $3,084 $~J08lJ

North nufhllo Community

169 Nevr 1253{1 :tl5613 youth Bureau Ds.l1eiop"ment . $0 $7.:3,o'jl) $7,3110 $7,3'0
l'olorO'lwest Buffalo

169 New 125,m lD9625 youth uoreau cornmunltv 'Center $0 .$10,000 $10,UOO $10,{lOO
old HJstW.a I'dcommnnttv

169 New 11530 105778 Youth uureeu fl,sSfl: $0 $9,091 $9,091 $9i091
16'1 Nl!\V 12530 129842 ....outtt aureeu On the Job Ministries $0 $3,000 $3,000 $:3,000

Parkslde communltyAssn
169 New izsao 1USM2 vouth uureau .ofn:uffalo $0 $5-.1]00 $5 r(100 $5,000

PolleeAthletic Lengtre of
169 New 11530 :106127 YouthBureau nuU:alo Inc $0 $6,000 $6}){)(1 $6,{lOO

Sc1lll1er ParkCommunity

1.69 N"," 12530 10975:3 YOlJt1, Bureau ServfcBs $0 $10,000 $10,000 $lG,OOO
Seneca enbcock comm

'5' t~ew 125~!l 1®744 voutlt Bureau sessoctatlon so $1O,{lOO $10,000 $10,000

Senecastreet communny ~
1GO N"'" :1.25:30 1311J1S Youtb nureeu Development c-orp- $0 $5,000 $S,OOO $5,000

Tmvn of ronawanda Youth +-'
12530 110692 Youth Bureau cureeu $D $lO~COD $10,000 $lO,(JOO

......
10. New ,.0UnitedWay[I-f Bulfelc & ......
""' :New izsso 109805 Youth Bureau £rieCti. $0 $5,000 $6,000 $.£,000

~Ul'li\'ersltyHelghtsComm
169 New 12530 107875 y{luth Bureau nevAssn $0 $7,500 $7~'00 $o7/S00

169 N-ew 12530 10961lS )'Ct\lthBUreau Urbanchrtstlan Minlstrles $0 $10,-000 $1fl,OOD $10,000
169 New 12530 109{70 '1'L1l1th Bureau Va1teyCommunity Asm $0 $10,000 $10,000 $10,000
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VLrestStde comrnunnv
Serutces ~ Massachusetts

16" "ow 12530 111136 YO\1~h nureau /w~mll'! rroject $0 $10,DOO $1O,O:m $1t>,000
Wl!11e Hutch Innes Sports&

159 New 12530 115m6 YI)1J~l, Bureau 'E-dtlcallon $0 $iD,OOD $:10,000 $"to.flOO
WNY UnItedliQ.ainst D-mg &

159 New 12530 10lB20 Youthpureau ATcof101 Abuse $0 $f,l{10 $1,100 $7,100
YMCA FJJtcoU Masten

159 New 12530 10M50 Y-out1, ~u reau Buff:illo-Niagara $D $10,000 $10,000 $:10llO[]
'{auf" teadersblp of ErIe

159 New 12530 108395 vouth Bureau Co. $0 $5,000 $6,000 $6.,{]OD

ForenslcMental CcortlloatcrAdultSlnglePt

207 nelete 12420 12-"t20lG Health.Servtces ofAce& /l.tcount 13 1 $52,SOU 0 $D ($52,5'S) IS52M'l
Forenslc Mental coortnnatcr of Adult

"7 Restore 1Z..,20 1242D'10 Health services necoverv 12 0 $0 1 $n.7<lO $47.".,0 $47,740
rorenstc Mentill

10B. !li:ljust 1242() SDOODIJ Health services sull'rtme- Salaries $1,115,085 $:1.110,277 1$4,008l I$<I':""}
porensk Mental professlonat svcscontracts

LUS AdJust 12420 51602.0 HealthSerutras & Fees $144,540 $114,541} ($3U,ODO) 1$10,0001

r-regoencyrreventlon

215 Restore \27OQ 12.71224 HealthOIvIston Speda!Js~ 9 0 $0 1 $51,88."3 $51,81l8 $51,fi!5J'
Pregnancy prevenuon

215 nestcre 12701} 1~712:2'1 -Health DWis!on Spedaltst (RPT) 9 0 $0 1 $2-1.L94 $2t1.294 $2-1,29'
spectal.Aeststent

215 tielete 12700 :127i51G Hearth Dhrlslon commlsslcnar of Health 10 1 $42..713 0 $0 1$42,713l ($42,7"'1
215 Restore 12700 1271514 Health D1"i510n neglstered Nurse 8 ° $0 1 $41,ll1O $01,818 .$41,818
219 MI"" 12700 500000 Health olvlston Full 'tlma ~ Snlsr1es: .$3,&10,322 $3,861..-3-15 $SO,99::J. $50,9g,3
219 AdJU5t 1270IJ 500D20 Health DMsion Regular PT~ Wa~E!5 $329,359 $3I\1 r'G53 $14,291 $24,Z'!1JIi
219 Adjust 12700 5f11000 HealthDMslon uverttme ".;00,000 $200,UOO ($200,000) 1$200,000)

219 Adjll5t 12700 502000 Health 'D[I,Ilstort FrlngeBenetlts $2,58Br70g $2..503,709 $15,000 $15,OO<l

EmergencyMedical neputv COrrimiss({Iner

?;24 nestorc uno 1212011} 5ervlr-es: EtrlelgMe.dSrv 14 0 $0 :I $65/151 $65/J51 $55/151
Em~rgentYMed;ca!

225 Adjus.t 1112:0 500000 servtces FullT!me-Sa~:nir:s: $101,:':07 $lIi6,7S8 $65,451 $65,45:1
Emergei1C'p' Medlcel

225 AdJus~ 12.720 S1}2001l Servlces frlnlle uenetlte $102,751 $13~,951 $32,200 $32,20D

23n nestore 12730 127S037 PublleHe-alth lab Pest Contm1 Worke:r , 0 $0 2 $59,132 $59,1'32 $59,132

2" Adjust 12730 500000 I?'LJIJ.Uc Health Lab Fu!1Ttme - selerles $3/1.116..151 $3,205,2lJ3 $59/1a-2 $S-9.rB 2
237 Adjust 12731} 502000 PublE-r. HeBRh lab Fringel1eneFits $2,010"515 $',090,575 [$120,000] (S120,mI0) Clprofesslunal S...csContracts
237 Adjust 1213{1 516(120 P'-up1Ic Healthlab & Fee-s $23l,8.7S $206,&75 [$25,000) ($25,00[1)

~.....
Patnolor,lC3ll.iilboratoty ,.0

24-3 aestcre 127.110 1'l71,,(J.10 Medteeltaernlner Wm[<.et 5 0 $0 2 $50,614 $66,61-4 $.0,£1,'
.....
...c:

'" Adjust 1.27.....1} 500DOO MedicalB:'aml ner FtlllTlml:!-safartes $1..729,755 $1..795/%9 . $66,614 $65,61.11-
~245 Mtust 127'10 502:000 Medical sxemrner rrlnga Beneflts $-1,042,22.6 $922,,226 [$l20,ODO) [$120,0<>0]
~
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cetrtralPollee

30' Adjust. i650[} 910&00 servlces - E·911 foml 10PllI'thasJng Servlces $3,2nO $3~031} ($25{}) [$250)

central Po-lice

30' Adjust 16500 9'llOOOO Services - £-911 rund IDD-1S-S.servloo~ $203,200 $113,108 1$90,092) 1$"°,092)

CE:Tltral police

~oa Revenue 16500 48600D servlces - E-911 Fund rnrertuod ReVf:!nUB SUDSlet"} $1,Ji33,174 $17~,:!O5 ($1,261,9&9) ($1~261/96'9:1

ShffiiffD!IJrsiGn p E·

9ii New 11510 115:1,040 att.runrt 'DIspatcher (Sherift} 7 0 $0 14 $507,537 $501,537 $sm,537
Sherlf-rOlvls.lorl- r::~

311 N-ew 11'510 11S:Hl40 911 Pund rnspateher(SherIff) 5SA 7 0 ,ll 2 $75.,SS1 $7S,8Bl $15,881
SherIff mvtston- 'E~

312 New 11510 SODDOO 911 Fund :FollT!I'l1~- satanas ;0 $5-83,1].12 $S'B~A1S- $5B3-,t118
SlleriffDM.<;lon - E·

311- Now 115m 500300 911 fund Shift mffe.rential ;0 $14.500 $1tJ.,5iJO .$l'1,,~{Il)

Sh-E!riffDtvlslo-n - E-

312 New U510 5000.20 911rnnd untlurm....J!ovmuoo SU :;12,750 $n~7:S'{1 $12,75D
Shellff Dlvlstnn- t-

:.H2 Mew 11510 SD03::JO :911 Fund HlJlld'oy Wml(ed ;0 $:16,551} ~16,650 $1G~.fj50

Sllerirf DilJislon R E·

3t2 No", 11510 500340 911 Fund une-trp PlY,' :;0 $21,500 :$21,500 $21,500
Sheriff Di'Qislon - Eo

312 New 11510 SOl{)OO 911 fund O...ertlme $U ;B5,500 $-B5,'S1J0 $a5,50D
shcnrt Vt\llslo-n - E~

312 New 11510 51}2000 !J11ruml Fringe~e1l8i1ts: ;" ,330,60" $330,534 $330,634

She.:·riffOlvl$10n -'E-

312 N"'" 1151fJ 51lSWO 911.Fund Ch:J.thing S'lppliss ;0 $:4,250 $:<l>r'2S"l1 $4,25'0
Sheriff tqvtslcn- E~

3:1.]. New 11510 Sf16200 911 Fund M"intenanCEmnd Rep~lr $0 '3,<]00 $3.lXY.1 $3,"00

312 New 11510 5102DIJ 9UFund T~lnlng<Jm;tEducation $0 $25" $250 $250
S!1ertrfoIVlsjotl- s-

312 Ne'll 11.."l1£1 91G£QO '9:li Pund 10Purchaslngservlces $0 $250 $250 $2SG
Sherlff DlvlstoOtl R 1:.-

312 New 11510 980000 '911Fun-d 10 DISSServkes $0 $00,092 $90,092 $00,092
Sheriff DMslnn- E-

312 New 11510 485000 91:1.F"und lntarfund nevenue subsldV $" $1,162,79-4 ;1,162,194 ~~l,162>79t1-

3n Restore 125:lO 1251020 Probetlcn Prcbatton omcer 11 n $0 2 $1Gl,67il $101,670 $101,6711 Q
324 Adjust 12610 SDOOOO probatlon rlln Time -Sajertes $5,655,492 $5,757,162 $101,610 ;101,6111

320 MJUSl 12.fWJ 51}200D Probatlon Frln,g~ ueneltts $3,479,313 $3,330,153 ($1>19rlliS) {$149,16!:il +->• ..-<
,.0

anvlroment &
• ..-<

341 Adjust 161.00 502000 Plannlng Prlnge Benefits $570,580 $5:m,580 ·\$50,000) ($so,nOOI} ~
~
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\i
ClJmm~ln~t;yIN-elghb()

3'13 New 13.:1.20.10 New rhnod nevejopment VLIlE! la ~SiL $0 ~90JOO[l $90,000 . $90,000

~ufFala and 'Erie r.eULH::tlons ~ perscrml

37& tiel" <20 50t1-9gf) CountY publtcLibrary SerrAces !\tcrlunt 1$4,940,000) ($94D,OOO) :$1f;ODOiOOD

nuffafo and ErIe

.77 R-evenue 1.120 1l:B£DIKI Counly PublicLlbral\1 tnterfund nevenue SUbsidy $0 $4,000,000 $~,oOO,OOO $4,000,001}

402 Restore 160\10 164101{] parks P<J'k Superintendent 11 0 $0' i $S4,94S $.5t1.,go!]!,~ $54·,g45
406 Adjust 16410 500000 Parks FultTlme - salaries $l,53:[!:,t'l6'R $l,593A13 $50,g4S $S4}}··'l-S
tlOl) Adjust 16410 51)200[1 Parks r-ringe usneftts $1,551,525 $1,579,02.5 $27,500 $27,Smi

BUildingsand
416 D-elete 1212.fJ 1222/]10 Grounds: mrector of Real rsrate .22 :L $1'-0,4" 0 $0 1$129A5l) IS1<g,453)

Bulldlngsand
037 nestore 12220 12220~[]- Bra,tlnds B1111dll'lE Guard , 0 $0 0 .$85,712 $ilS,722 $",,722

11t11rdings and

"g AdJust 12220 5t1000D Grounds FullTlme-S:ataries $4.956/102 $4,912,571 ($4',731) ($03,731)
Bulldlngsand

43·9 I\dJu.st 1222.0 502.0000 Grounrls r-rin,ge Iseneflts $~,28Et,fJ44 $:l:r"lGS.,DlI4 ($>1.000] 1$21.000)
~\llltl[ngS" and profcsslonetsvts Contracts

039 Adjust 12220 51002.0 Grounds &Pee:t;: $26',759 S16\fr759 l$lGO,[I(0) 1$100,DOD)

r:4
.~

:oS

~
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

Mark C. Poloncarz,
439 West Delavan Avenue
Buffalo, New York
As County Comptroller of Erie County, New York

Plaintiff,
vs.

Christopher C. Collins,
9660 Cobblestone Lane
Clarence, New York
As County Executive of Erie County New York,

Erie County Legislature,
92 Franklin Street - Fourth Floor
Buffalo, New York
and

County of Erie
Rath Building
95 Franklin Street
Buffalo, New York

To The Above-Named Defendant(s):

Defendants

SUMMONS

INDEX NO. 2010101J"fl3

YOU ARE HEREBY SUMMONED and required to serve upon Plaintiffs
attorney an answer to the Complaint in this action within twenty (20) days after the
service of this summons, exclusive of the day of service, or within thirty (30) days after
the service is complete if this summons is not personally delivered to you within the State
ofNew Yark. In case of your failure to answer, Judgment sill be taken against you by
default for the relief demanded in the Complaint.

Plaintiff designates Erie County as the place oftrial. The basis ofvenue is the
residence ofthe Defendants County of Erie pursuant to §504. The Plaintiffs
residence is 439 West Delavan Avenue, Buffalo ~wY.ork 'thinthe2~Ofj:ri4 £
State ofNew York. tt:!{~

Dated: December 17,2010 By. ~M dV ~
;Z;~::~f~ci~~~~:l'

Office and P.O. Address:
199 Meadowview Lane
Williamsville, NY 14221
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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE

Mark C. Poloncarz,
As County Comptroller of Erie County, New York

Plaintiff,
vs.

Christopher C. Collins,
As County Executive of Erie County New York,

Erie County Legislature,
and

County of Erie
Defendants

I

DEC ~j 7 iQ'~

COMPLAINT

INDEX NO. 2010/ OI/!!5//J

Plaintiff, Mark C. Poloncarz, as County Comptroller of Erie County, New York, for his verified

complaint against the defendants, alleges:

PARTIES

1. Plaintiff, Mark C. Poloncarz, is the duly elected Erie County Comptroller, an attorney at law

licensed to practice in the state ofNew York and resides at 439 West Delavan Avenue, Buffalo,

New York within the County of Erie, State ofNew York.

.. 2. Pursuant to the Erie County Charter, being Erie County LocalLawNo. 1-1959 together with all

amendments to January 1, 2007 [hereinafter the "Charter"], Plaintiff is the chief fiscal,

accounting, reporting and auditing officer of the county and is charged with the mandate to

"oversee the fiscal affairs of the county ...." [Charter Article 19, Section 1902] [emphasis

added].
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3. Defendant Christopher C. Collins is the duly elected Erie County Executive and [hereinafter

"Collins" or "County Executive"] and resides at 9660 Cobblestone Lane, Clarence, New York

within the County of Erie, State ofNew York

4. Defendant Collins is the Chief Executive Officer and Chief Budget Officer ofthe county and

charged with the duty to transmit the proposed budgets of each department and/or administrative

unit of the county, along with his recommendations, to the Legislature in an annual tentative

budget for each upcoming fiscal year.

5. Defendant Erie County Legislature is the duly constituted legislative and governing body of the

county of Erie, New York, which, pursuant to the Charter, is charged with the duty to review,

strike from, and/or add to and/or decrease items from the proposed tentative budget for each

upcoming fiscal year and is the sole body authorized to adopt the county budget.

6. Defendant County of Erie is a municipal corporation exercising such powers and discharging

such duties as conferred on it by the Charter, as amended in 2006, and named herein solely as a

potential necessary party so that the decision and order of the court can be given full force and

effect.

JURISDICTION

7. This action is commenced under the Civil Practice Law and Rules, particularly Section 3001,

seeking declaratory and related relief regarding certain actions of the County Executive seeking to

abolish or end funding for fifteen positions in the office of the Erie County Comptroller [hereafter

referred to as the "15 disputed positions"] which will, in effect, abolish the audit functions ofthe

Erie County Comptroller under the Charter, as amended in 2006, and effective January 1, 2011.

8. This action seeks declaratory relief determining that the 2006 amendments to the Erie County

Charter split the governing power of Erie County into three branches, the executive, legislature

Page2 of 14
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and comptroller's office and stripped the county executive of the power to manage the budgets of

independently elected officials (clerk, comptroller, district attorney and sheriff) and granted

exclusive control over "departments overseen by the independently elected officials" to those

independently elected officials "who shall have the power to manage their department within the

parameters ofthe adopted budget." [Charter, Article 26, Section 2607(b)(emphasis added)].

9. This action also seeks a declaration that:

(a) the County Executive has no authority to abolish or substantially abolish the mandated

functions of the Erie County Comptroller and, in particular, the audit function of the Erie

County Comptroller;

(b) in each department overseen by independently elected officials (clerk, comptroller, district

attorney and sheriff), the independently elected official has sole and exclusive power over his

or her budget and prospective budget to be submitted to the Legislature annually, as part of

the County Executive's tentative budget for each upcoming year, and

(c) the proposed budgets of each department overseen by independently elected officials

(designated as "budget requests" in the County Executive's tentative budget) are budgets that

are before the Legislature for public hearings and adoption annually, and

(d) any budget item within the proposed budget of a department overseen by independently

elected officials, as to which the County Executive has recommended a deletion or reduction

in either positions or funding shall, nevertheless, be adopted as proposed by the independently

elected official, pursuant to Charter Section 2608, unless the Legislature, by affirmative action

and a majority vote, cuts or decreases such budget items; and

(e) the Erie County Legislature did not cut or decrease funding or positions from the Erie

County Comptroller's proposed budget [see Exhibit A attached] when it conducted its annual
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budget meeting and, therefore, by reason of Erie County Charter Section 2608, Plaintiff

Comptroller's budget, containing the 15 disputed positions and fully funded is "deemed to

have been adopted without any further action by the county executive;" and

(f) since the County Executive's recommendations regarding items in the budgets of

departments of independently elected officials constitute only "recommendations" and not

action, and because the Erie County Legislature did not cut or decrease funding or positions

from the Erie County Comptroller's proposed budget, the Erie County Legislature was not

required to "add" them back or "restore" them and the County Executive's purported veto of

the Legislature's purported action to restore is a nullity and meaningless and of no force and

effect.

The 2006 Erie County Charter Amendments
Significantly Altered the Governing Structure of Erie County

by Decreasing the Powers of the County Executive and
Strengthening the Powers of the Legislature and

Other Independently Elected Officials

10. The governing structure of Erie County is provided for in the Charter.

11. Prior to the passage of the 2006 amendments to the Charter, which amendments were approved

via local law by the Legislature, County Executive and the public by a referendum and became

effective on January 1,2007, Erie County was governed primarily by two branches of

government: the executive and legislature.

12. As a result of the 2004-2005 "Red-Green" budget crisis and the failure of the prior county

executive's office to provide accurate information to the public, the Charter was amended to

significantly decrease the powers of the County Executive in relation to proposing tentative
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annual budgets and controlling adopted budgets and significantly increase the powers of the

Legislature and Comptroller's Office.

13. The 2006 Charter amendments split the governing power of Erie County into three branches: the

executive, legislature and comptroller's office.

14. The 2006 Charter amendments stripped the county executive's office of the power to manage the

budgets of independently elected officials (clerk, comptroller, district attorney and sheriff) and

granted exclusive control over "departments overseen by the independently elected officials" to

those independently elected officials "who shall have the power to manage their departments

within the parameters of the adopted budget." [Charter, Article 26, Section 2607(b)].

15. Pursuant to the 2006 Charter amendments, at Section 2607(b), the County Executive does not

have the authority to control the hiring and firing or the allocation of staffing of the independently

elected officials, and as such, has no power or authority to dismantle the mandated audit and

accounting functions of the Comptroller.

16. Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the

power to address deficits, if any, which may arise within a department overseen by an

independently elected official during any fiscal year.

17. Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the

power to impose quotas, allotments or other cost control measures on the independently elected

officials if the need arises due to a budget deficit.

18. Pursuant to the 2006 Charter amendments, the Legislature, not the County Executive, has the

power to adopt the county budget and to make deletions or additions thereto.

Page 5 of14
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The Comptroller's Mandated Oversight and "Audit" functions

19. The scope of the comptroller's oversight duties include that "the comptroller shall" oversee the

"general and operatingfund revenues" of the county [Charter Article 19, Section 1902]

[emphasis added].

20. The comptroller is required to "Conduct financial and compliance audits of the records and

accounts of all officers and employees charged with any duty relating to county funds or funds for

which the county is responsible in conformity with generally accepted auditing standards as

prescribed by the American institute of certified public accountants and the comptroller general of

the United States, and submit such audit reports to the legislature." [Charter, Article 19, Section

1902(e)]. [emphasis added].

2I. "The comptroller is required to "Conduct management andperformance audits ofcounty

administrative units and county funded programs in conformity with generally accepted auditing

standards as prescribed by the American institute of certified public accountants and the

comptroller general of the United States and submit such audit reports to the legislature" [Charter,

Article 19, Section 1902(g)] [emphasis added]; and; due to the important nature of these audits,

the budget director is then mandated to "report to the county executive on the implementation of

such audit recommendations...." [Charter, Article 3, Section 305].

22. There is no higher public purpose than the oversight and audit of public funds to prevent theft,

misappropriation, improper diversion and waste of county taxpayer money.

Page 6 ofI4
Comm. 1M-1 
Page 81 of 96



Defendant County Executive's improper assertion of control over
the Plaintiff Comptroller's budget for fiscal year 2011

23. Plaintiff timely filed his departmental budget for the Comptroller's Office for fiscal year 2011

with the budget director in compliance with Article 26 ofthe Charter.

24. The Plaintiffs proposed 2011 budget appears at pages 24 through 30 of the tentative budget.

25. A true copy of the Plaintiff Comptroller's 2011 budget is attached hereto as Exhibit A to this

Petition.

26. The Comptroller's 2011 budget Summary of Personal Services reports the Comptroller's budget

under the heading of "Positions" and the "Salary" and "No. [number] and monetary amount

designated "Dept. Req." [department request] and is attached as part of Exhibit A at page

numbered 28.

27. In the County Executive's tentative 2011 budget, the columns to the right of the "Dept. Req." and

designated as "No." [number] "Exec. Rec" [Executive Recommendation] and "Remarks" were

supplied by and filled in by the Defendant County Executive.

28. The County Executive recommended that the 15 disputed positions be zeroed out and that

funding for them also be zeroed out as is shown by the chart below:

2010 2010 2011 2011 County County
Position Executive Executive

No. Salary No. "Dept. Rec. Rec.
Req." No. [Dollars)

Associate Deputy 1 $83,356 1 $83,356 0 $0
Comptroller
Secretary, Comptroller 1 $32,604 1 $32,604 , 0 $0
Administrative Clerk 1 $35,922 1 $37,611 0 $0

, Senior Auditor 1 $72,817 1 $72,817 0 ~(), , , I ~v

Staff Auditor 3 $170,035 3 $172,660 0 $0
Accountant Auditor 2 $81,665 2 $87,239 0 $0
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2010 2010 2011 2011 County County
Position Executive Executive

No. Salary No. "Dept. Rec. Rec.
Req." No. [Dollars]

Assistant Director of I $56,252 1 $56,252 0 $0
Revenue Recovery
Supervising Accountant 1 $57,554 1 $57,554 0 $0
Junior Tax Accountant 1 $41,964 1 $44,165 0 $0
Senior Cashier 2 $87,760 2 $87,760 0 $0
Cashier 1 $28,502 1 $31,705 0 $0

29. Each of the above 15 disputed positions is a position already in existence and within the

parameters ofthe 2010 adopted county budget and was included in the Plaintiffs proposed 2011

budget submission.

30. Defendant County Executive Collins, under the Charter as amended in 2006, had no control over

the 15 disputed positions or any other Comptroller positions listed in Exhibit A attached hereto.

31. Defendant County Executive Collins, under the Charter as amended in 2006, is not authorized to

abolish the 15 disputed positions or the auditing functioIl of the Erie County Comptroller.

32. The County Executive's recommendations to eliminate the 15 disputed positions in the

Comptroller's office, including, but not limited to, the Comptroller's Office's sole Associate

Deputy Comptroller, six auditors and two accountants, would abolish and render impossible the

performance ofthe "audit" and other mandated functions of the Erie County Comptroller.

33. The public purse cannot be protected and the fundamental checks and balances within the Erie

County government cannot be maintained if the Comptroller's "audit" functions are abolished or

other staffing is eliminated so that accounting functions and audit functions cannot be routinely

conducted.

demanded the existence of a strong audit and oversight function in the Comptroller's Office.
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35. The County Executive cannot, in effect, terminate the Comptroller's audit and oversight function

by zeroing out funding for the vast majority of positions related to the provision of that mandated

function.

36. The only enterprise or activity which will be benefited by or facilitated by or encouraged by the

Defendant County Executive's recommendation to abolish the audit function of the Erie County

Comptroller will be criminal enterprise and other unlawful activity that will result in

misappropriation or improper diversion of county taxpayer money by persons not yet known who

would be able to commit such egregious actions without fear of audit and discovery.

Defendant County Executive's Conduct

37. The Defendant County Executive's action to submit his tentative budget to the Legislature

recommending zero personnel for the 15 disputed positions and zero dollars for the 15 disputed

positions exceeded his authority and jurisdiction under the Charter.

38. The Defendant County Executive's purported veto of actions by the Erie County Legislature to

"restore" the 15 positions is a nullity because the Legislature, at its annual budget meeting, did

not cut any positions in the Comptroller's budget, and the Comptroller's budget as part of the

tentative budget was "deemed adopted without any further action by the county executive"

[Charter, Section 2608(B)].

The appropriate budgetary process and
Legislative action to adopt the 2011 county budget

39. Pursuant to Charter Section 2608, budgets from independently elected officials, designated

"budget requests" in the County Executive's tentative budget, constitute the "budget" before the
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Legislature for purposes of striking items, adding items to, increasing items in and decreasing

items in the budget prior to passage and adoption by the Legislature.

40. Since the 2006 amendments to the Charter gave control of the expenditures of each department

overseen by independently elected officials to those independently elected officials, and since the

15 disputed positions were within the parameters of the 2010 adopted budget and included in the

Office of the Comptroller's 2011 proposed budget submission, pursuant to Charter Section2608,

the County Executive's non-binding recommendations regarding those budget items (i.e., to

delete them or funding for them) is and was ineffective to eliminate the 15 disputed positions or

the funding for the 15 disputed positions.

41. Pursuant to the Charter, as amended in 2006, any budget item within the proposed budget of a

department overseen by independently elected officials as to which the County Executive had

recommended a deletion or reduction shall, nevertheless, be adopted as proposed by the

independently elected official unless, pursuant to Charter Section 2608, the Legislature, by

affirmative action and a majority vote, strikes or decreases such budget item.

42. Since the Erie County Legislature did not cut any positions or decrease funding for any positions

in the Erie County Comptroller's office at its annual budget meeting, Plaintiff is entitled to a

declaration of rights as requested herein but specifically that the staffing levels of the Erie County

Comptroller's office for 2010 continue, fully funded, for fiscal year 2011.

Time is of the Essence

43. The 2011 fiscal year begins on January 1,2011 and the County Executive and/or County of Erie,

under the direction of the County Executive or those responsible to him, have caused notices of

lay-offto be prepared and delivered to the employees who occupy positions in the Comptroller's

office.
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44. Upon information and belief, the County Executive, unless enjoined by this court, intends to

implement lay-offs of employees in the office of the Erie County Comptroller in violation of the

Erie County Charter as described above.

45. Unless declaratory and injunctive relief is granted to Plaintiff, irreparable harm to the checks and

balance ofpower among the executive, legislative and comptroller functions of Erie County

government and the budgetary process will occur.

46. Unless declaratory and injunctive relief is granted to Plaintiff, irreparable harm will befall the

taxpayers of Erie County because the annual one and a half-billion-dollar Erie County Budget

will not be subject to audits by a coordinate arm of County government, namely the staff of the

Comptroller's office which is overseen by an independently elected official.

RELIEF REQUESTED

WHEREFORE, Plaintiff, Mark C. Poloncarz, Erie County Comptroller, requests that this Court

direct entry of an Order and Judgment granting the following relief:

A. An Order declaring that as to any Erie County positions within a department overseen by an

independently elected official, that the independently elected official has the sole power and

control over said positions and the Defendant County Executive does not have the power,

by fiscal means or any other means, to delete or abolish or un-fund positions within such

departments since such power is vested solely with the Erie County Legislature and not the

County Executive under the Erie County Charter as amended in 2006, and effective January

1,2007; and

B. An Order declaring that the County Executive's "recommendations," contained in his fiscal

2011 Tentative Budget regarding positions and/or funding ofpositions within departments
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overseen by independently elected officials, have and had no force and effect on positions

or funding or appropriations for such positions and are and were "recommendations" only.

C. An Order declaring that the budgets of the departments overseen by independently elected

officials and each item therein were the "budgets" before the Erie County Legislature for

review and action at its aunual budget meeting and without affirmative Legislature action by

majority vote to "cut" or "decrease" or "eliminate" funding of a position in the budget of

departments overseen by independently elected officials, those budgets ofthe independently

elected officials are and were "deemed to have been adopted without any further action by

the county executive" pursuant to Erie County Charter Section 2608(b); and

D. An Order declaring that the Erie County Legislature's purported action, at its annual budget

meeting, to "restore" 15 disputed positions in the Comptroller's office, was unnecessary

under the Erie County Charter because all of the Erie County Comptroller's positions, fully-

funded, were before the Legislature and the Erie County Legislature took no action to

reduce the number ofpositions and took no action to reduce funding for any positions in the

Comptroller's Office; and

E. An Order declaring that the December 13,2010 County Executive's purported "veto" of

alleged action by the Erie County Legislature regarding 15 positions in the Comptroller's

Office is a "nullity" and without force or effect; and

F. An Order preliminarily and permanently enjoining the County Executive, the County of

Erie, and any employee acting on behalf of the County Executive or the County, from

taking any action to terminate any of the 15 employees whose positions the County- _. .

Executive had recommended be "abolished" or "unfunded" and enjoining the County

Executive and the County of Erie from taking any adverse action against said employees
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including, but not limited to, failing to timely pay the salaries and benefits of said

employees during the pendency ofthis action; and

G. An Order preliminarily and permanently enjoining the effective date or any lay-off notices

issued to any employee of the Erie County Comptroller's office, including, but not limited

to, the employees who occupy any ofthe 15 disputed positions that the County Executive

seeks to eliminate and enjoining the County of Erie from interrupting or delaying the

payment of any wages, salary or benefits to any employees in the Comptroller's Office

during the pendency of this action; and

H. An Order maintaining continuing jurisdiction over the proceeding to ensure timely and

proper compliance by all parties; and

An Order Granting such other and further relief as the Court may deem just and proper; and, it

is further,

Dated: December 17, 2010
Buffalo, New York

Jerome D. Schad, Esq.
/Attorney for Plaintiff, Mark C. Poloncarz

t// 199 Meadowview Lane
Williamsville, NY 14221-3531
716.634.8906
716.445.0842 (cell)
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VERIFICATION:

STATE OF NEW YORK)
COUNTY OF ERIE ) ss.:

Mark C. Poloncarz being dilly sworn deposes and says that he is the PLAINTIFF in
this action; that he has read the foregoing VERIFIED COMPLAINT and knows the contents
thereof; that the same is true to the knowledge of deponent, except as to the matters therein stated to
be alleged on information and belief, and that as to those matters he believes them to be true.

/

Mark C. Poloncarz
Comptroller of Erie County New Yo

Swo~to~e thir:~ of~_-r-_r
D eember 2 1:0

7

v:
Jerome D. 'Schad

Notary Public
Qualified in ErieCounty

My Commission Expires June 30, 20 II
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COMPTROLLER

COMPTROLLER
MARKC.

POLONCARZ

I I
ACCOUNTING,

AUOIT:' CENTRALREPORTING r.
COLLECTIONS CONTROL ADMINISTRATION

2009 2010 2010 2011
COMPTROLLER Actual Adopted Adjusted Proposed

Personal Services 2,971,380 3,395,784 3,395,784 2,0497,177
Other 623.296 426,880 426,882 356,246
Total Appropriation 3,594,676 3,822,564 3,822;566 2,853,423
Revenue 123,812 85,500 85,500 85,500
County Share 3,470,884 3,737,164 3,737,166 2,767,923
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DESCRIPTION

The Erie County Comptroiier is the independently elected officiai responsible under Artide 19 of the Erie
County Charter and Article 12 of the Administrative Code for performing the accounting, auditing, financial
reporting and fiscal functions of the County. The Comptroiier is the Chief Accounting and Reporting Officer,
Chief AUditing Officerand ChiefFiscal Officer.

Accountina. Reporting and Coiiections: Under the direction of the Comptroiier, the County's official
accounting records are maintained and analyzed for. propriety, consistency and compliance with legal
requirements, policies, procedures and Generaiiy Accepted Accounting Principles (GAAP) applicable to
governmental entities. Reports are provided to the Legislature, CountyExecutiveand taxpayersregarding the
fiscal condition of the County and the adequacy of and compliance with the County's system of intemal
accountingcontrols.

As the Chief Accounting and Reporting Officer, the Comptroiier's responsibilities include maintaining the
County's computerized general ledger, records of appropriations, encumbrances, expendituresand revenues,
and preparing interim quarterly financial statements, annual financial statements and the Countywide Cost
Aiiocation Plan. The Erie County Charter requires that the Comptroiier prescribe accounting procedures to
departmentsin accordance with GAAP. .

AUditing: Financiai audits performed by the Division of Audit and Control are designedto ensure that assets
are safeguarded against unauthorized use or disposition; that transactions are executed in accordance with
general or specific authorization of tlie charter, code, reievant statutes or legislative resolution; and that aii
transactions are properly recorded in accordance with GAAP. Management and performance audits are
intended to measure the efficiency of operations within departments. Special audits are conducted at the
request of the CountyExecutive and the Legislature. The Division of Audit and Control also conductsspecial
in-depth reviewson a rangeof issues and functions in Countygovemment.

Fiscal: As the Chief Fiscai Officer, the Comptroiieroverseesthe fiscal affairs of the County. Primaryfunctions
include the receipt and investment of County funds, disbursement of funds, structure and sale of notes to
meet the short-term cash needsof the County, and structure and sale of bondsfor approved capital projects.
The Comptroiier also provides investment services to severai County officials who are responsible for
maintainingtheir own bank accounts. The Compiroiier serves as the financial advisorand chief accountantto
the Buffalo and Erie County Public Library, which is a separate legal corporation. The Comptroiier is
responsible for payment of aii debt service and maintaining an agency fund and, as part of such
responsibilities, servesas the banker for state, county,and city courts.

MiSSION STATEMENT

The Comptroiier's Office serves as the independent fiscal watchdog, providing fiscal leadership, ensuring
fiscal integrity, timely and accurate reporting, and maintaining the public trust and accountability through
audits and reviews.

ACCOUNTING. REPORTING AND COLLECTIONS

Program and Service Objectives
• Develop andpromulgate accounting policies. procedures andguidelines toall County departments in

accordance with GAAP.
• Review, process and validate departmental accounting transactions for accruals, encumbrances,

expenditures and revenues, and ensure transactions are incompliance with established policies and
procedures and withinauthorizedappropriations.

• Ensure reconciliation of the County's bank accounts.
• Develop and provide timely, accurate and informative accounting reports to the County Executive,

Legislature and departments for managerialuse and control.
• Prepare the County's quarterly interim and annual financial statements, the annual financial report to

the New York State Comptroller, and other financial reports as required, and to assist the County's
consultant inpreparation of the county'....ideCost Allocation Plan.

• Optimize theincome from investments.
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• The primaryobjectives of the investment program are as follows in orderof importance: compliance
with legal requirements; safeguarding of principal; ensuring sufficient liquidity; and obtaining a
reasonable rate of retum.

• Maketimely and accurate disbursement of all funds consistent with the best interesls of the County
and vendorrequirements.

• Ensure the availability of cash resources as needed for the day-to-day operalion of County
govemment and the completion of authorized capital projects.

• Develop effective plans, policies and procedures for the borrowing and investment of funds in
compliance with NewYorkStale Law.

• Working with the County's financial advisor andbond counsel, prepare allofficial statements forbond
andnote sales.

• Evaluate various financing allematives available to the Countyand structure financing plans to meet
County needs. .

• Identify and investigate questionable transactions uncovered in the pre-audit review of payment
requests submitted by departments.

• TImely deposit allrevenues received toimprove theCounty's cash flow.
• Monitorthe coliection of County propertytaxesduringthe period in whichcoliection and recording is

a mandated responsibility oflocal municipal taxreceivers.
• Properly process court orders requiring adjustments and corrections to outslanding property tax

amounts.

Top Priorities 2011
• Workwith Erie CountyFiscalStabilityAuthority, the Administration and the Legislalure to continue to

improve theCounty's financiar condition andcredit rating.
• Workwith the Administration and other departmenls and offices to efficientiy operateand reduce the

costof Countygovernment.
• Continue to reduce the number of checks reconciled as the County employs more direct deposits

anddebitcards for payments 10 vendors andsupportcoliection clients.
• .Continue thee-payables initiative and develop newbanking processes, interfaces and relatlonshlps.
• Further streamline lhe depositing of Counlyreceipts through automation.
• Further depioythe countywide eleclronicpayments processfor the acceptance of payments by credit

or debitcardand electronicfundstransfers or automaled ciearinghouse transactions.
• Support the conlinued movement of ofiline financial, accounting and related processes and

transactions to SAP.
• Working with departments, particulariy the Department of Probation and Department of RealProperty

TaxServices, to maximize amounts receivable anddue to Ihe County.

Key Performance Indicators
Actual Estimated Estimated

2009 2010 2011

Numberof inveslments completed annuaily 2,220 2,100 2,100

Number of debtservice payments 84 84 64

ECFSA Set-Asides for DebtService 0 7 12

Number of cashfiowschedules/analyses 85 85 85

Courtandbail ordersmanaged 925 925 925

Number of vendor, Probation and Senior Services PSA 45,113 53,941 54,700
checks issued, including e-payments

Trust checKs issued 3,034 3,000 3,000

Transactions validated 283,378 275,000 275,000

Number of checks reconciled 381,734 364,000 354,000
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Electronic Benefits Issuance System payments
reconciled

Number of month-end and year-end reports produced
and distributed

Number of court orders for property tax adjustments
reviewed andprocessed

Scheduleslreports prepared for the County's
Independent auditors

Outcome Measures

Years in which GFOA's Certificate of Achievement for
Excellence in Financial Reporting from the Govemment
Finance Officers Association of the United States and
Canada isearned

Consecutive years with non-qualified opinion on the
annual financial statements

851,537

3,900

463

56/20

Actual
2009

20

23

850,000

3,900

450

56120

Estimated
2010

21

24

850,000

3,900

450

56120

Estimated
2011

22

25

AUDIT AND CONTROL

Objectives _
• Conduct financial and compliance audits ofrecords andaccounts andmanagement and performance

audits of County departments, in accordance vAth the provisions of the Erie County Charter,
Administrative Code and Generaiiy Accepted Government Auditing Standards (GAGAS), and submit
audit and other reports to the Legislature and County Executive.

• Conduct special in-depth reviews of a range of issues and functions in County government
• Investigate and if necessary, act on aii reports concerning possible waste, fraud or abuse in County

government.

Top Priorities 2011
• Continue ta increase the number, scope and range of audits and special in-depth reviews of county

government.
• Continue to rapidly respond to and investigate ali "whistleblower"-type complaints and allegations

concerning possible waste, fraud or abuse in County government
• Through the new whlstleblower reporting mechanisms, encourage the reporting of potential waste,

fraud or abuse and develop new response processes to address such reporting.
• Pursue the recruitment ofnewcareer auditor positions andpersonnel to buttress the Division ofAudit

and Control and ensure audit continuity.
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2011 Budget Estimate· Sum~1)' or personal Service'S

Fund Center: 11200
Job CurrsnlYsar2010 Ensuing Yaar2011

Ccrnptroller'a OffIce Group No; Salary No: Depl-Req No. Exec.R~ No; Leg·Adoplgd Remarks

CostCenter 1120010 Adminislraffon·Complraiier

Full-lime Posltlons
----------------~-----_._--_.~ ..._._,_....._..._~-.---...-.-------

COUNTYCOMPTROLLER 50 $80,615 $80,515 $80,615

DEPUTYCOMPTROLLER ta $89,950 584,895 $~,8~

3 ASSOCI~TE DEPUTY COI.IPTP.OLLER 15 583,35-6 $83,3.58 50 oerete
SECRETARY. COI.IPTROLlER oe S32,604 $32,804 50 Delele

Total: $280,531 , $291,471 2 5175,511

Cost center 1120020 Accounting

Fulf-tiflli3 Posmans
----------~-_.----------------_._._-----------~._.-~-- ...---------

DIRECTOR OFACCOUNTING SERVICES 16 $93,627 $93,627 $93,627

2 DIRECTOR OFGRANT ACCOUNTING SERVICES 15 $93,827 $93,627 $93,627

3 CHIEFOFACCOUNTING SERVICES 15 S34,55d. $84,558 S34,558

4 9ENIORACCOUNTING ANAlYST 13 $218,451 $218,451 3 $218,451

5 ACCOUNTING ANALYST 11 561,452 S61,452 561,452

6 SYSTEMS ACCOUNTANT 11 3 $170,035 $172,660 3 $1n,560

7 SUPVDATAPR CTCL 10 555,952 $55,952 $55,952

ADMINiSTRATIVE CLERK 07 $35,922 537,511 0 50 Delete

9 CHIEFACCOUNTCLERK 07 S41,126 541,125 541,126

10 JUNIORACCOUNTANT 07 53t:l,586 '34,228 $34,226

11 PRINCIPAL CLERK 00 $39,855 $39,855 539,855

12 DATAPROCESSING CONTROL CLERK 05 a $72,114 a $72,114 $72,114

13 ACCOUNTCLERK-TYPIST 04 587,460 3 $90,118 $8D,118

14 SENIORCLERK-TYPIST 04 $25,083 $27,737 $27,737

Tolal: 21 $1,109,848 21 $1.123,116 ZO S1,085,505

Ccst Center 1120030 Audirand Control

FuU-time Positions
_____~_~______·_~________________a ______________.____~_~._..._____.• ___

DEPU1YCOMPTROLLER 17 $9;,465 S91,465 $91,465

2 SENIORACCOUNTING ;\.NALYST 13 $72,817 $72,817 $72,817

3 SENIOR AUDITOR 13 $72,817 S72,1317 50 Delete,

4 STAFFAUDITOR 11 $170,035 S172,E60 $0 Delete

5 ACCOUNTANT AUDITOR 09 2 $81,665 587,239 50 Delete

Total: $488,800 $495,999 a $154,283

Cost Center 1120040 Revenue Recovery

FuU-lime Positions
---------------------_.. _--------_..._--_._--------_.--_._--------

ASSiSTANT DIRECTOR OF REVENUE RECOVERY 11 $56,252 555,252 $0 Delete

2 BILLING COLLECTIONS SPEClALIST 10 $52,333 $52,333 $52,333

SENIOR BILLING ACCOUNT CLERK 08 535.916 538,896 $33,896

TolaI: 3 5145,501 S147,~a1 $91,229

Cost Center 1120050 Cclledions

Full-lime posHions
----------~~----------------_._---------------_.----------------~.

SUPERVISING ACCOUNTANT 11 $57,554 $57,554 $0 Delete

2 JUNIORTAX ACCOUNTANT 09 $41,954 544,165 0 50 Delete

3 SENIORCASHIeR 07 2 $87,760 $87,760 50 Delete

4 CASHIER 00 1 $28,502 $31,705 $0 Delete

5 D.AT.A. f'ROCESS1NG CmiTROLCLERK 05 $33,517 $33,517 $33,517

Tolal: 6 $249,297 6 $254,701 $33,517
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2011 8udget E"t1mate. Summary of !'en;onaJ Si>Nlce"

No; Salary No: Oepi-Req

Fund Center: 11201)

Comptrollers Office

Fund Center Summary Totals

Job
Group

CurrentYear2010 ·------EnsuingYear2011-------

No; Exec-Rae No; Leg-Adopted Remarks

Exhibit A

Full-tirT1"l: 42 52;279,'377 42 52,313,708

Fund Center Totals: 42 52,279,977 42 52,313)68
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CO!JNTY OF ERIE

Fund: no
DepartJllent: Ccmptroller

Fund Center: 11200

2010 2010 2011" 2011 2011
2009 L.eg:islative Adju.ted De:pilrtl1ent Executive Leg£:I1iltiV!!l

Account Ap'propriations Actuals Adopted !Iudget ;:equea:t Reccnmendatdcn Adopted

500000 Full Til1e _ Salaries 2,1'72,682 2,290,718 2,290,711 2, 313, 76~ 1,550,0405

500330 Holiday nork~d 2,397 1, eoc 2i ecc 2,100 1,100
500350 Other E<nploye~ Payments 2,300 2,500 2,500 2,500 2,500

501000 Ovc:rtlmc ", SOO SOO
502000 Fringe :!!enefits 793, 026" 1,100,266 1,100,266 1,032,56' 942, !32

505000 crrtce supplie:s 8,40gS 12,000 12, 000 5,000 5, 000

50i200 MaintenilIlce " Repilir 761 '00 '00
510100 OUt Of ]..reO!. Travel 1, 000 I, 000

510200 TniI'..:!.ng' J.nd Educat.ion S, 093 7, 000 7, 000 " 000 " 000
516020 l'rofesllional .svcs Cont.ract's .Ii Fees 4.1.2,757 ,U5,150 4.1S,eSo 350,'00 350,!00

516030 MO!.intenanc= Contracts 1,750 3 1300 3,300 1,500 1,500

530000 Other Expenses 172 '00 SOO 300 JOO
910'00 ID Purchildng S",rvices 5, 037 5,037 ",'737
910700 10 Fleet Services m ass 1,221

91120010 COllIpt.roller's Offic::= Services (122,675) (113,200) (113,200) (lU,HO) (lU,e60)

'12215 10 OPli' Hail Srv;a: 3,500 3,500 3,3!6

!HIOOOO 10 OI5S Service:s 312,960 90,199 '0, ess 79,'70<i !2, 052

TotO!.l A'pprapri;r.tions 3 ,59-i .ere 3,e22,6li4 3,e22,666 3"~5,110 2,153,"23

2010 2010 2011 2011 2011

2009 Legid...tive Adju.b::d Dr:pilrt~=t Ex::cutive Legbl;r.t!v::

Account Revenue. Actu'll. Adopted Budget ltequest Recclmlen~tion Adopted

<i15050 Treasurer Fee~ 76,550 .50,000 50,000 50,000 50,000

422050 E-Payzble ltr:bates 55, 000

4'6000 Hilcellzneous Recr:ipts 4o!t,56'5 35,000 35,000 35,000 35,000

466010 NSP Check Fee~ '" sao soo SOO 5CO

Totz.l ll",venue: 123 ,11.2 !S,SOO 25, sao HO,SOO 15,500
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